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[GWRANDAWIAD/ ORAL HEARING]
1. For the reasons given below the decision of the social security appeal tribunal holding on 3 January 1995 that the housing costs incurred by the claimant before 2 May 1994 included those relating to a further advance of £13,000 to enable her to buy out her husband's interest in the matrimonial home when they divorced was not in my judgment erroneous in point of law; and this appeal by the adjudication officer therefore fails. 

2. I held an oral hearing of this appeal on the request of the claimant. The adjudication officer was represented by Mr H. Dunlop of Counsel, instructed by the Solicitor to the Department of Social Security, and the claimant appeared by Ms J. Foulser of Counsel. I am grateful to both of them for their help. 

3. The claimant is a lady now aged 53 who according to the findings of the tribunal has been receiving income support continuously from March 1988. She and her husband divorced in 1993 or 1994, and this appeal is concerned entirely with the treatment for income support of the interest on a further advance of £13,000 which she had to take out under the existing repayment mortgage on the former matrimonial home in Liverpool to implement the arrangements for ancillary relief approved by the court and binding on them both from 31 March 1994. 

4. Under the terms of the County Court order made by consent on that date, the claimant's former husband became liable to transfer to her within 28 days his entire interest in the property subject to the existing mortgage for which she took on full responsibility. She became liable to pay him a lump sum of £13,000 on the transfer with interest at the judgment debt rate in default. Before committing herself to the terms of the order, the claimant had obtained a firm offer of the further advance from the building society together with a formal consent to the transfer of the property and of the mortgage into the claimant's sole name. This was given on 13 January 1994: see page 32 of the case papers. Before committing itself to this offer, the building society had been furnished with the usual confirmation letter from the Benefits Agency that on the basis of the claimant's existing entitlement and the law then in force the interest on the increased loan would be met as housing costs out of income support. 

5. The letter, an example of which is at page T2, did however emphasise that any actual decision about entitlement would be made by an adjudication officer on the basis of legislation and evidence about actual housing costs at the relevant time. It is not the Department's practice to write again to the recipients of such general letters to draw their attention to subsequent changes in income support regulations, and in view of the guarded terms of the letter itself I do not think there could be any reasonable expectation of their doing so. 

6. The present appeal arises out of a material change in the regulations which was brought in with effect from 2 May 1994 by a statutory instrument (1994 S.I. No. 1004) which co-incidentally was signed by the then Under-Secretary of State Mr Hague on 31 March 1994, the same day as the claimant's financial arrangements became binding. The new provisions were laid before Parliament on 8 April 1994, and came into force on 2 May 1994. The effect was to curtail income support for mortgage interest and other interest payments as "housing costs" under Sch. 3 Income Support (General) Regulations 1987 S.I. No. 1967 where the claimant was already on income support and where "those costs were incurred - after 2 May 1994": see the new para 5A inserted into Sch. 3 with effect from that date. 

7. Reverting to the facts of the present case, although the terms of the divorce court order were approved by the district judge so as to become binding from 31 March 1994, there was an unexplained delay of over a month in the County Court office as a result of which it was not until 3 May 1994 that any notification was given to the solicitors that the order had been approved, and not until 12 May 1994 that the final order had been drawn up and entered. In the meantime the claimant's former husband had not of course transferred his interest in the house to her, and completion of the arrangement did not in the event take place until 10 June 1994, on which date the £13,000 was finally drawn down and paid over to complete the purchase of the husband's interest. I have not seen the mortgage account but it is common ground that the actual payments of additional mortgage interest did not start until after 10 June 1994, and that the additional interest did not start to accrue against the claimant's mortgage account until then, or shortly before then when her solicitors would have been provided with a draft or bank transfer to enable them to complete the purchase. 

8. On these facts, the adjudication officer determined that as the increase in the claimant's loan and interest liability had not occurred until after the new regulation was introduced on 2 May 1994, she could not be given any help towards it as part of her housing costs for income support. On appeal, the tribunal held that as her arrangements with the building society for the further advance and for the transfer of the property into her sole name subject to the mortgage had been in place by January 1994, and the arrangements for transfer of her husband's interest and for her to pay the £13,000 had become binding on 31 March 1994, her housing costs had on the facts been incurred before 2 May 1994; and that she was accordingly entitled to help with the interest on the further mortgage advance even though completion had not taken place until 10 June. 

9. Against that decision the adjudication officer appeals on the grounds set out in the notice of appeal at page 26, that the tribunal erred in holding that as regards the new £13,000 advance any housing costs of the kinds referred to in para 5A(1) (for this purpose, "mortgage interest payments" within para 1(a) of Sch. 3) had been incurred at all on 31 March 1994. The correct position, it is contended, is that the claimant did not incur mortgage interest payments in respect of this loan until it was actually completed on 10 June 1994. This is neatly summarised in the adjudication officer's written submission dated 30 March 1995 at page 29 paragraph 11, where he says that although the court order of 31 March 1994 had left the claimant with little choice but to raise the loan in question, "no cost was incurred until the claimant completed the taking out of the loan of £13,000, that is, at 10 June 1994." Consequently, she was excluded from income support for these housing costs by para 5A of Sch. 3 and none of the relieving provisions in the later parts of that paragraph applied. 

10.This submission was maintained by Mr Dunlop at the hearing before me. While acknowledging that the express reference to mortgage interest payments as the housing costs which are no longer to be met by virtue of para 5A does give rise to some difficulties of interpretation since strictly a mortgage interest payment does not become an actual "cost" until the date for payment arrives, he submitted that for this purpose the relevant costs could not be said to have been "incurred" until, at the earliest, the start of the period when the additional payments became due. Since it was common ground that the payments actually charged to the claimant on her mortgage had not been altered upwards until June 1994, it followed that para 5A operated to exclude her entitlement to income support for the additional housing costs even though unhappily she had as a practical matter become committed to them some time before. The tribunal, in his submission, had erred in law specifically in focussing on the fact that (as they found) the claimant had become liable for further housing costs in a general sense when the court order had become effective. The question they should have addressed was not that of liability, but the actual commencement of the payment of the relevant costs (that is the additional mortgage interest) themselves. 

11.Ms Foulser on the other hand submitted that the question of when the claimant had incurred these particular housing costs had to be looked at as a matter of substance rather than form. In practice the claimant had incurred the liability to take out the additional loan on 31 March 1994, after which she was committed to go through with the arrangement and it could be predicted with certainty that she would be paying extra mortgage interest in the future, even though none had in fact become immediately due and payable pending the delayed completion of the purchase. She relied on the decision of the Supreme Court of New Zealand in King v CIR [1974] 2 NZLR 190, where it had been held that a tax deduction for "expenditure incurred" in a particular year was allowable even though there had been no actual disbursement by the tax payer if in the year he had become definitely committed to make the payment albeit at some later date: see per Wild CJ at p 195 line 36 to 41. 

12.The provisions of para 5A inserted by the amending instrument in 1994 do not fit altogether happily with those of the original Sch. 3 dealing with mortgage interest and other housing costs. The basic scheme of the Schedule is to permit mortgage interest payments as eligible housing costs under para 1 where the claimant is a person liable to meet them or otherwise responsible for them under para 3 and they arise from a mortgage or other loan taken out for a defined purpose such as acquiring an interest in the home or making necessary improvements. Thus under the original paras 7 and 8 payments of interest become eligible for income support whenever the payments fall due, provided that the underlying loan satisfies the conditions that it was taken out for a relevant acquisition under para 7(3) or used for permitted repairs and improvements under para 8(1). In each case one has to look at a single point in time to determine whether the underlying loan met the conditions of the paragraphs, and if it does then the payments of interest relating to that loan qualify under para 1 as they become payable from time to time in the future. (For simplicity I omit reference to the various other conditions under the Schedule which may cause particular types of housing costs to be met or not met in particular cases.) 

13.The apparent purpose of the amendments made by para 5A was to prevent people "trading up" while drawing income support by incurring additional housing costs, so that income support would in effect be subsidising a move to larger accommodation than they had managed with hitherto, or repairs and improvements of a non-essential nature. Thus a "relevant period" is defined in para 5A(2) as a period when the claimant was drawing income support or a closely connected period. During such a period, the intention as apparent from sub-paras (3) and (4) is that in general no increase in a claimant's housing costs is to be paid for by income support, apart from increases attributable to movements in interest rates or certain special cases.

14.Para 5A(1) seeks to achieve the exclusion of the new costs by saying that 

"Subject to the following provisions of this paragraph, the housing costs referred to in paragraph 1(a), (aa), and (b) shall not be met during the relevant period where those costs [emphasis added] were incurred - 

(a)after 2 May 1994; and 

(b)during that same relevant period."

The "housing costs" specified in paras 1(a), (aa) and (b) are all interest payments, under mortgages, hire purchase agreements, and improvement loans respectively. 

15.Under sub-para (3), an attempt is made to deal with additional or substituted liabilities in somewhat delphic terms. It reads as follows: 

"(3) Where in the relevant period, before the housing costs referred to in sub-paragraph (1) were incurred ("the new liability"), housing costs of a kind referred to in paragraph 1(a), (aa) or (b) were applicable in the case of the claimant or a member of his family ("the former liability") then, in sub-paragraph (1), the housing costs which are not to be met are such costs, except those costs mentioned in sub-paragraphs (4) and (5) - 

(a) except in a case to which head (b) applies, as are equal to an amount (if any) by which the new liability exceeds the former liability; and 

(b) where - 

(i) the former liability has remained and the new liability was incurred in addition to the former liability, and 

(ii) paragraph 4(6) (payments in respect of two dwellings) does not apply in respect of the former liability and the new liability, 

as are equal to the amount of the new liability." 

16.The remaining provisions of para 5A are concerned with reinstating the right to additional housing costs in certain specific instances such as (4) interest rate movements, (5) separate sleeping accommodation for children of different sexes over 10, (7) cases where mortgage interest becomes payable in place of rent for which housing benefit was already payable, (8) that "the loan was taken out, or an existing loan increased" to adapt or provide accommodation for a disabled person, (9) that "the loan commitment increased" because of a house move made solely to provide separate sleeping accommodation for children, and so on. In considering what is meant by housing costs by way of mortgage or loan interest payments being "incurred" before or after a particular time for the purposes of the cut-off in para 5A(1), it is I think relevant to note that sub-para (3) appears to envisage that for the purposes of sub-para (1) such costs will be "incurred" by way of the assumption of a liability to make them; and that this assumption of liability will take place at a single point in time and extend over a continuing period in the future, as individual payments or instalments pursuant to the liability fall due, which by contrast is something that happens from time to time. This is reinforced by the reference in sub-para (4) to housing costs attributable to an increase in the amount borrowed, and in sub-paras (8) and (9) to "the loan" being taken out or an existing loan increased, or to "the loan commitment" being increased. 

17.It seems to me therefore that para 5A(1) cannot be read as intended to apply the cut-off to all instalments of mortgage interest which happen to become payable after 2 May 1994, although this is the literal effect of the words used in conjunction with the general principle that a cost in the form of a particular type of payment is not "incurred" until the actual payment becomes due: cf. Law v Coburn [1972] 1 WLR 1238, where it was held that a loan to buy shares did not become a "debt incurred" until a present liability to repay it came into existence. The problem with the way para 5A is drafted is that it appears to blur the difference maintained elsewhere in the Schedule between (A) the actual costs becoming payable weekly or monthly by way of mortgage interest as it falls due (and so taken into account as part of a claimant's "applicable amount" for the relevant week under para 1); and (B) the incurring of the underlying liability to make such payments at the point where the interest in the house is purchased or the loan taken out, which of course occurs at a single point of time. It seems to me quite inconsistent with the terms of sub-para 5A(3) to interpret the reference to costs being "incurred" in sub-para (1) as meaning costs being incurred on a repeating basis as individual interest payments fall due, rather than the single moment when a claimant becomes committed to a liability to make such payments on a continuing basis for the future. 

18.If that is right then it seems to me that Mr Dunlop's submission that what had to be looked at was not the question of liability but the actual payment of the costs themselves must be the wrong approach to understanding what is required by para 5A, and that the tribunal in fact addressed the correct question by seeking to identify the point where the claimant's liability to make the increased payment of interest costs arose, and not the first or any other date when she actually made or was charged with an interest instalment. Was there therefore any error in principle in the tribunal identifying the point at which this liability arose as being the making of the court order on 31 March 1994, rather than the draw-down date of the actual money for the additional loan in June? 

19.This is a question which depends very much on the interpretation of, and inferences from, the documentary and other evidence of what happened in this particular case. I do not find the material before me entirely conclusive one way or the other. On the one hand it seems obvious that the claimant did not become bound to start paying the building society any additional interest until the money was actually advanced to her to enable her to complete the purchase of her husband's interest in June 1994. 

20.On the other hand there can be no doubt whatever that on the making of the county court order on 31 March 1994 she became irrevocably bound to go through with the purchase of her husband's interest, of which she thereupon became the absolute owner in equity; and thus to make the payment of the £13,000 forthwith upon the delivery of a proper instrument of transfer to her. This could have occurred at any point from then on, whenever the husband or his solicitors produced it. From the date of the court order therefore, the claimant had an existing obligation to pay her husband the whole sum of £13,000 forthwith whenever called on to do so by the production of a transfer. The only practical way in which she could do this was by taking up the agreed further advance on the mortgage loan pursuant to the offer made by the building society which she had already accepted. 

21.Balancing these alternative ways of looking at the situation against one another, it seems to me that the tribunal did have material before them from which they could properly and reasonably conclude, having also heard oral evidence from the claimant herself, that on 31 March 1994 she had entered into a commitment to go through with the loan and therefore to pay additional costs by way of interest as this fell due from time to time. On this basis her new liability had arisen, and her costs relating to it had been "incurred" in the relevant sense for para 5A(1), before the cut-off date of 2 May 1994 even though the payments in respect of her additional housing costs did not start until after that date. It follows that I am unable to be satisfied that they reached a wrong or wholly unreasonable conclusion about this on the evidence before them so as to render their decision erroneous in law, and I accordingly dismiss this appeal. 

Signed

P L Howell
Commissioner 
26 January 1996 

