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Social Security Appeal Tribunal: Cambridge

[ORAL HEARING]
1. For the reasons set out below, the decision of the social 

security appeal tribunal given on 14 July 1993 is not erroneous in point of law, and accordingly this appeals fails. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 14 July 1993. In view of the unpersuasive nature of the submissions made to me by the adjudication officer now concerned, I directed an oral hearing. At that hearing the claimant, who was present, was represented by Mr K Bennett from the Citizens Advice Bureau at         , whilst the adjudication officer appeared by Mr Simon Rogers of the Solicitor's Office of the Department of Social Security. 

3. On 3 November 1992 the claimant applied for and was awarded income. On 13 April 1993 the adjudication officer decided that the claimant was not entitled to housing costs. In due course, the claimant appealed to the tribunal, who in the event upheld the adjudication officer. The facts of this case would not appear to be in dispute, at least to any significant extent. On 23 November 1990 the claimant purchased from his father the house in which he had been brought up, and which was occupied by his parents. This was                . In order to effect that purchase, he took out a mortgage, and it is the interest payable on that mortgage that is the subject matter of the present appeal. But, instead of going immediately into occupation of the property, the claimant continued to reside in his existing home at          , Witchford. He did not in fact go into the property until some 20 months later. Why, then, did he purchase the property? 

4. The reasons were twofold. The claimant's father was subject to a bank guarantee in connection with the claimant's business, and he wished to obtain release therefrom. Accordingly, he applied the proceeds of sale of his house to the Company's business, which enabled him to be released by the bank from his guarantee. This was an important motive for the transaction, and may well have been the predominant one. But certainly there was a secondary reason, namely the desire of the claimant to acquire the house in which he had been brought up, with a view possibly at some stage to making it his home. I say "possibly at some stage" because it is not immediately obvious why he should wish to vacate the house in which in November 1990 he was living. For that was a far more expensive and prestigious house than                . But, be that as it may, what is abundantly clear is that the claimant did not acquire the property for the purpose of immediately making it his home. Accordingly, in the circumstances of the case the question arises as to whether or not the claimant was entitled to have the interest on the loan taken out for the acquisition of                 treated as eligible interest within paragraph 7(3)(a) of Schedule 3 to the Income Support (General) Regulations 1987 [S.I. 1987 No.1967]. 

5. That regulation reads as follows:- 

"7. (3) Subject to sub-paragraphs 3(a) to 6(b) and paragraph 7(a) and 7(b), in this paragraph 'eligible interest' means the amount of interest on a loan whether or not secured by way of a mortgage .... taken out to defray money applied for the purpose of - 

(a) acquiring an interest in the dwelling as the home." 

6. Unfortunately, after the acquisition of             the claimant's financial position took a turn for the worse. Although at the time of his initial claim on 3 November 1992 the claimant was still living at           , nevertheless when he came to complete another BI form on 29 December 1992 he had already changed his address to           . He had done this because the mortgage in respect of the latter property was less onerous than that relating to          , and in any event          was shortly afterwards repossessed, the claimant having on 5 January 1993 been declared bankrupt. I am not sure whether or not the claimant might have been entitled to housing costs in respect of          during the period after his claim for income support when it was his home, but the adjudication officer would not appear to have adjudicated upon this point, nor would it appear to have been a matter falling for consideration by the tribunal. The only issue was whether or not the claimant was entitled to housing costs in respect of          . Mr Rogers supported the appeal, and it was his contention before me that the claimant could, as regards the interest payable on the mortgage of           , rely on paragraph 7(3)(a).

7. Mr Rogers argued that from the date when the claimant went into occupation of             it was his home. Further he had acquired an interest in that property, and had taken out a loan for that purpose. It followed that the interest on the loan was "eligible interest". It did not matter, according to Mr Rogers, that the property was not immediately occupied as the claimant's home. In support of that proposition he cited R(IS) 11/94 where at paragraph 7 I said as follows:- 

"7. ... In my judgment, where a person takes on a mortgage to acquire a house, he normally does so where the property is not yet his home, but he intends it to be. Accordingly, if paragraph 7(3) is to have other than a very limited effect, 'the dwelling occupied as the home' would seem to extend to 'the dwelling intended to be occupied as the home'. If this is so, the interest can be acquired before the dwelling becomes the home, and this is normally what happens. Generally, a person acquires the home in one single transaction, but it is open to him instead to acquire the land first and then arrange for the home to be built thereon under a building contract. On completion of the building work he will go into occupation, and it will become his home. The land itself without a building on it can never, in my judgment, constitute a home. As I see it, all the costs connected with the acquisition of the site and subsequent building work will constitute the 'money applied for the purpose of - 

(a) acquiring an interest in the dwelling occupied as the home.'" 

8. I readily see that for a property to constitute a home within paragraph 7(3)(a) there is no need for the claimant to have occupied the relevant property as his home before he acquires an interest in it. Indeed, most transactions proceed on the basis that the purchaser is to acquire a property, and when he has acquired it he will make it his home. But although the property is not his home at the date of acquisition, there must, in my judgment, be an intention to make it his home as soon as is reasonably practicable after the transaction reaches completion. The intention to make the property the home must be formulated at the date of acquisition, and must be implemented as soon as it is practical so to so. I do not accept the contention of Mr Rogers that it is enough if the claimant has at some time acquired an interest in the property, and at some later date turned it into his home, notwithstanding that there was an interval of time, after the acquisition of the interest, when the claimant lived elsewhere and there was nothing to prevent him during that period from making the property his home. If Mr Rogers were right in his contention, then a person could take out a loan for the purchase of a property, rent it out for years on end, and then occupy it as his home, and in the event of claiming income support require the interest on the mortgage to be treated as housing costs. Such a scenario would seem to me to be at variance with the underlying intention of the concession of paragraph 7(3)(a). In my judgment, the right to have the interest payable on a loan included in a claimant's income support entitlement - a generous addition to the basic benefit - proceeds on the basis that the loan is directly and immediately identifiable with the acquisition of the home. The statutory provision does not contemplate any unjustified interval of time between the date of acquisition of the property and its adoption as a home. 

9. Mr Bennett contended that it would be inequitable if, as happened here, a person had mortgages on two properties - and as a result was entitled unequivocally to the interest on the first as "eligible interest" - and if, of his own volition, he moved from the more expensive property to the less expensive one, he were deprived of housing costs altogether. I see the force of that, but I have to apply the regulations as they have been framed. Normally, of course, the kind of situation referred to by Mr Bennett does not arise. People do not usually have two mortgages on two different properties, and presumably the legislation which is concerned with income support, the benefit of last resort, did not contemplate this situation.

10. Mr Bennett also posed the difficulty that would ensue where a person has a home that goes with his office or employment, and acquires another property to be his home at some time in the future. An obvious example is a vicar who occupies the church premises during his working life, and ultimately goes into retirement in a property of his own. I do not propose to consider this matter because it does not arise in this case. There was absolutely nothing to prevent the claimant in this instance from moving out of           into           immediately the sale was effected. 

11. Accordingly, I am satisfied that in all material respects the tribunal correctly analysed the position, and came to the right conclusion. 

12. It follows that I have no option but to dismiss this appeal.

(Signed) D.G. Rice

Commissioner

(Date) 22 March 1995

