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 1. I allow the claimant's appeal against the decision of the social security appeal tribunal dated 16 December 1991 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination, in accordance with the directions in this decision, to an entirely differently constituted social security appeal tribunal: Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the claimant, a married man aged 31 at the relevant time, living with his wife and three children in an owner occupied house (for further details see below). On my direction the appeal was the subject of an oral hearing before me on 7 August 1992 at which there was also heard another appeal. I have given a separate decision on that file. At the hearing the claimant was not present but was represented by Mr          of the Birmingham Tribunal Unit. The adjudication officer was represented by Mr M Hopper of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to Mr         and to Mr Hopper for their assistance to me at the hearing. 

3. The claimant's appeal is against the unanimous decision of a social security appeal tribunal dated 16 December 1991, which dismissed the claimant's appeal against a decision of the local adjudication officer issued on 15 November 1991 in the following terms, 

"No help can be given with the repayments of the loan for home improvements because the loan was not for 'essential repairs' or home improvements of a nature covered by paragraph 8 of Schedule 3 to the [Income Support (General) Regulations 1987]." 

4. The facts are shortly these. The claimant borrowed approximately £26,000 from a Building Society in order to have certain building works done to his home. That home had only two bedrooms, which meant that his mentally handicapped son James (born on 17 January 1986) had to sleep in the same bedroom as his daughter Lindsey (born on 8 March 1984) and his other son Matthew (born on 24 December 1986). The improvements were described by the tribunal in their findings of fact as consisting "of a new brick built garage with a bedroom for James over it at first floor level, a downstairs toilet and an extension to the kitchen to form a dining area". 

5. The tribunal had to consider the provisions of paragraph 8 of Schedule 3 to the Income Support (General) Regulations 1987, S.I. 1987, No. 1967. Paragraph 8 reads as follows: - 

"Interest on loans for repairs and improvements to the dwelling occupied as the home 
8. (1) There shall be met under this paragraph an amount in respect of interest payable on a loan which is taken out, with or without security, for the purpose of - 

(a) carrying out repairs or improvements to the dwelling occupied as the home; or 

(b) paying off another loan but only to the extent that interest on that other loan would have been met under this paragraph had the loan not been paid off, 

and which is used for that purpose or is to be so used within six months of the date of receipt or such further period as is reasonable ... 

(2) ..........

(3) In this paragraph 'repairs and improvements' means major repairs necessary to maintain the fabric of the dwelling occupied as the home and any of the following measures undertaken with a view to improving its fitness for occupation - 

(a) installation of a fixed bath, shower, wash-basin, sink or lavatory, and necessary associated plumbing; 

(b) damp proofing measures; 

(c) provision or improvement of ventilation and natural lighting; 

(d) provision of electric lighting and sockets; 

(e) provision or improvement of drainage facilities; 

(f) improvement in the structural condition of the dwelling occupied as the home; 

(g) improvements to the facilities for storing, preparing and cooking food; 

(h) provision of heating, including central heating; 

(i) provision of storage facilities for fuel and refuse; 

(j) improvements to the installation of the dwelling occupied as the home; 

(k) other improvements which are reasonable in the circumstances." 

It is common ground that what has to be considered here are not "repairs" but "measures undertaken with a view to improving [the] fitness for occupation [of the dwelling occupied as the home]" (paragraph 8(3)). Moreover, it is also agreed that the only sub-paragraph of paragraph 8(3) that is relevant is sub-paragraph (k), reading "other improvements which are reasonable in the circumstances". 

6. The original social security appeal tribunal dismissed the claimant's appeal on two grounds. The first was that the expression "fitness for occupation" in paragraph 8(3) must be taken as referring simply to fitness for occupation for a normal family, no account being taken of, for example, overcrowding by a particular family or disabilities of members of that family. On this point the tribunal said in their reasons for decision, 

"On the basic question of whether the work was done with a view to improving the property we take the view that the work undertaken by the appellant in this case does not come within that definition. A literal reading of the phrase 'improving its fitness for occupation' (our underlining) merely suggests that it is the property which is to be considered and whether it has been rendered more fit for occupation in a general sense, and not whether the particular occupant's enjoyment of it is increased. Mr Pickering referred us to the Adjudication Officer's Handbook at paragraph 27787 and argued that the reference to widening doorways for a wheelchair clearly anticipates improvements which relate to a specific occupant and not to the property itself, but this book is for guidance of officers and the views of the law contained in it are not to be accepted without question by tribunals. The paragraph itself is dealing with the question as to what is reasonable circumstances rather than the overall requirement of the paragraph which we are considering, and it could be that the example in the handbook was simply badly chosen. We believe in this case the alterations have made the property more suitable for the particular occupants, but the fitness for occupation itself has not been improved." 

7. At the hearing before me Mr Hopper on behalf of the adjudication officer made a detailed submission putting to me the pros. and cons of the method of interpretation adopted by the tribunal. He ultimately suggested as the correct conclusion that the tribunal was wrong, that the test was subjective not objective, and that the size and disabilities of the particular family occupying the home must be taken into account. He pointed to the fact that paragraph 10 of Schedule 3 to the 1987 Regulations contains detailed provisions enabling restriction of housing costs where eg. the dwelling occupied as the home is larger than required by the claimant and his family or is in too expensive an area or the outgoings are unduly high but allowing for the particular circumstances of the family to be taken into account (paragraph 10(4) and (7)). Mr Hopper suggested that those provisions were apt to ensure that taking into account subjective factors in the interpretation of paragraph 8 did not lead to undue burdens upon the income support fund. He drew attention, however, to the fact that such a construction might cause overlap with, for example, the powers of Local Authorities to give assistance in certain cases under the Chronically Sick and Disabled Persons Act 1970. 

8. Mr. Hopper also referred to paragraph 10 of R(SB) 3/87 where, in an entirely different factual context, the learned Commissioner pointed out that a Supplementary Benefit regulation using the same expression "improving its fitness for occupation" would be wider than for example a regulation using the expression "making the home fit for habitation". Mr Hopper then cited the decision of Henry J. in R. v. London Borough of Brent, ex p. Omar (1991) 23 H.L.R. 446, in which the learned judge had to interpret section 69 of the Housing Act 1985 (as amended) which imposed duties on local housing authorities to make "available suitable accommodation". The word "suitable" was restricted by section 69 (see below). The learned Judge said, at page 457 of the report, 

"The question of statutory construction raises the question, suitable to whom or for what? On a reading of the Act, it seems to me this can only mean suitable as accommodation for the person or persons to whom the duty is owed; here Mr and Mrs Omar and, additionally, their 2 children. Therefore, under the statute as presently construed, in deciding whether the accommodation is suitable the local housing authority must clearly have regard to the circumstances of the applicant in his and her family, insofar as those circumstances are relevant to the suitability of the accommodation, as well as having regard to the matters to which their attention is specifically directed by the statute; that is to say, provisions relating to fitness for habitation, overcrowding and the like." 

9. Although the wording of section 69 of the 1985 Act is somewhat different from the wording of paragraph 8(3) of Schedule 3 to the Income Support (General) Regulations 1987, the decision in the Omar case is nevertheless a persuasive authority, particularly as section 65 of the Housing Act 1985 restricted the question of suitability to certain closely defined matters and did not include the question of general suitability for a particular family. 

10. Mr Pickering for the claimant not unexpectedly did not dissent from the ultimate conclusion that Mr Hopper put forward. Having carefully considered all these matters, I hold that Mr Hopper's conclusion was correct and the tribunal's decision was unnecessarily narrow. It follows that the new tribunal must take into account the actual size, state and condition of the claimant's family, including the fact that the house is overcrowded and the considerable problems caused by his mentally subnormal son James, whose disruptive behaviour has been graphically described in the appeal papers. 

11. The second, alternative, ground on which the original tribunal dismissed the appeal was because, when considering the phrase "other improvements which are reasonable in the circumstances" in paragraph 8(3)(k) of Schedule 3 to the 1987 Regulations, the tribunal held that the improvements were not thus "reasonable". In considering this, I first accept Mr Hopper's submission that paragraph (k) is not to be construed ejusdem generis with the preceding sub-paragraphs (a) to (j) but relates to any other kind of improvement, provided of course it is "reasonable in the circumstances". The original tribunal, in considering sub-paragraph (k), used the expression "analogous to the specific improvements listed in (a)-(j)" I do not consider that to be the correct test.

12. The tribunal then stated that they considered that the cost of the improvements was far more than the consequent increase in the value of the property. They went into detail as to why the claimant would not move and whether the extension to the kitchen would assist in the case of the messy eating habits of James. In my judgment, all of those were factual matters were matters which the tribunal were entitled to take into account. However I accept the concurring submissions of Mr Hopper and Mr Pickering that the tribunal, in using their own estimate, without specialised valuation, of whether the cost of the improvements would be reflected in an increase in the value of the property, went too far in applying the onus of proof which does lie upon a claimant to show that improvements "are reasonable in the circumstances". Somewhat more specific evidence would be needed if such a matter were to be taken into account and the new tribunal will note this. If the tribunal is using its own expertise, it should give the parties the opportunity to make their own comments on the points. However, the fact that paragraph 10 of Schedule 3 allows for restrictions (see paragraph 7 above) does not in my judgment prevent a tribunal taking such matters into account in deciding whether or not "improvements .. are reasonable in the circumstances", within the meaning of paragraph 8(3)(k). 

13. In summary therefore the new tribunal must look at this appeal by using a 'subjective' interpretation of the expression "undertaken with a view to improving its fitness for occupation" in paragraph 8(3). It must take into account all relevant circumstances in deciding whether or not the improvements are "reasonable" within paragraph 8(3)(k). If however, the new tribunal is going to make its own estimate of whether or not it would be reasonable to expect the claimant to move rather than to spend money on the house, they should not impose too onerous a test upon the claimant, bearing in mind the difficulty of selling one house and buying another and the claimant's difficulties with young children, schooling, etc. Subject to those matters, it is entirely a question of fact for the new tribunal as to whether or not the claimant's appeal should succeed. 

14. I ought to mention that at the hearing before me and in the appeal papers, the adjudication officer now concerned has tentatively raised the possible restriction of the improvement costs under paragraph 10 of Schedule 3 to the 1987 Regulations. I declined to deal with this matter at the hearing before me on 7 August 1992, as it had not been ventilated in any detail earlier and would have required the taking of evidence. However, the new tribunal has a discretion to deal with this matter, if they wish to, under what is now section 36(1) of the Social Security Administration Act 1992. I leave that entirely to them. 

 

 

(Signed) M.J. Goodman 

Commissioner
(Date) 24 August 1992 

