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1. I allow the claimant's appeal against the decision of the social security appeal tribunal dated 17 April 1996 as that decision is erroneous in law and I set it aside.  My decision is that (in relation to the claim made on 6 January 1995) the claimant is not disentitled to Income Support by possessing capital above the prescribed limit, nor is her capital such as to require attribution to her of 'tariff' income.  The adjudication officer should forthwith assess and award the claimant's Income Support for all relevant periods on that basis.  Any difficulty can be referred to me or to another Commissioner for Direction or Supplemental Decision:  Social Security Administration Act 1992, section 23.

2. This is an appeal to the Commissioner by the claimant, a single woman born on 16 August 1967.  She lives in her mother's household.  The appeal is against the unanimous decision of a social security appeal tribunal, dated 17 April 1996, which dismissed the claimant's appeal from a decision of an adjudication officer dated 16 January 1996.  That decision held that the claimant was not entitled to Income Support from 2 October 1995 (the date of coming into operation of amendment made by S.I. 1995 No. 2303 to regulation 52 of the Income Support (General) Regulations 1987, S.I. 1987, No. 1967) because her capital exceeded the prescribed level (i.e. £8,000 in this case).

3. The capital in question (apart from possibly an insignificant amount in a bank account) consisted of the claimant's one-third share in land in the Republic of Ireland, the other two-thirds share being owned by her mother.  This co-ownership was as the result of inheritance by the claimant and her mother from her deceased father's estate, under the Irish law of intestacy.  A valuation by a professional valuer in Ireland, dated 12 June 1995, puts the value of the land at approximately £26,000.  It appears that these were Irish pounds (punts).  In a submission dated 16 August 1999, the claimant's representative (Citizens Advice Bureau) states, "the current value of the Irish punt in pounds sterling is 84 pence and the average over the last five years is about 94 pence (information provided by Barclay's Bank on 3 August 1999)". 

4. In their reasons for decision, the tribunal said, "the land has been valued at £26,000 and [the claimant's] interest is therefore valued at £13,000 which means that her capital resources exceed the prescribed amount of £8,000."  The tribunal came to that conclusion because they applied regulation 52 of the Income Support (General) Regulations 1987, S.I. 1987, No. 1967- ("the 1987 Regulations") as amended by regulation 6(6) of S.I. 1995, No. 2303 ("the 1995 Amendment").  

5. That regulation provides (with the 1995 Amendment shown in square brackets) as follows,

"Capital jointly held 52. ..... where a claimant and one or more persons are beneficially entitled in possession to any capital asset they shall be treated as if each of them were entitled in possession [to an equal share of the whole beneficial interest therein; and the value of that equal share shall be calculated by taking the value of the whole beneficial interest calculated in accordance with the foregoing provisions of this Chapter, as though - 

(a) that interest is solely owned by the claimant; and 

(b) in the case of a dwelling, none of the other joint owners occupies the dwelling concerned, and dividing the same by the number of persons who have a beneficial interest in the capital in question.]."

6. The tribunal were correct in interpreting regulation 52 as converting the claimant's one-third share into a one-half share for this purpose, since that is the clear result of the first part of regulation 52 ending with the words, ".. to an equal share of the whole beneficial interest therein;".  On that point I accept as correct paragraph 7 of the submission on behalf of the adjudication officer dated 12 August 1999, referring to paragraph 18 of the Appendix to my decision on file CIS/3283/1997 (*47/98).  Moreover, the validity of this part of the regulation was confirmed by a Tribunal of Commissioners in the Palfrey case (file CIS/391/92)  and their ruling was not adversely commented on when that case went to the Court of Appeal).  

7. However, where the tribunal did err in law, though they could not have known it at the time, was in valuing the claimant's deemed one-half share by simply dividing the total value of the land by two.  That was of course what was required by the 1995 Amendment to regulation 52 of the 1987 Regulations.  However, in my decision on file CIS/3283/1997 (*47/98) I held that the valuation provisions of regulation 52 (as inserted by the 1995 Amendment) starting with the words ".. the value of that equal share shall be calculated .." were ultra vires as being outside the empowering statutory provisions.  I have been notified by the Solicitor to the Department of Social Security that it is not intended to appeal that decision to the Court of Appeal and no other appeal has been made.  Moreover the amendment made to regulation 52, as from 12 October 1998, made by the Social Security Amendment (Capital) Regulations 1998, S.I. 1998, No. 2250 (see below) appears to confirm in effect what was decided by me in that case. 

8. The result of my decision as to ultra vires is that there were in effect 'reinstated' the decisions of a Tribunal of Commissioners and of the Court of Appeal in Chief Adjudication Officer v.Palfrey and Others (to be reported as R(IS) 5/98), which in effect held that, on an earlier version of the regulation, the valuation of a co-owner's share in land must take account of the difficulties of selling such a share separately, the result being that the value of a share in land could be very low or indeed in some cases even nil.  

9. As the result of a Direction by me dated 23 August 1999, the parties in this case have confirmed that the value of the claimant's share in the land in the Republic of Ireland is sufficiently low (indeed "nominal") for it to be below the £8,000 capital limit for entitlement and below the appropriate limit for the attribution of any tariff income.  Paragraph 1 of this decision reflects that.

10. It follows that the tribunal erred in law in this respect.  It was not of course in any sense their 'fault' because they quite properly followed the wording of the regulation and were not to know that subsequently a Commissioner would hold part of the regulation to be ultra vires.  Nevertheless a Commissioner's decision merely declares what the law has always been, with the result that even at the date of the tribunal's decision what was said by me later in my above-cited decision was already the law.  That is the normal consequence of appellate decisions.

11. At this point I ought to mention that this rule as to appellate decisions has caused the enactment of certain 'anti-test-case' provisions now in sections 68 and 69 of the Social Security Administration Act 1992.  However, I accept paragraphs 8 and 9 of the written submission on behalf of the adjudication officer now concerned, dated 12 August 1999, to the effect that those sections  do not apply on the facts of the present case because (1) the original claim was made on 6 January 1995 i.e. before 21 May 1998, the date of my decision ("the relevant determination") (ii) the adjudication officer's review on 9 November 1995 was on other grounds and was also before the date of the "relevant determination" - see the decision of the Court of Appeal in Chief Adjudication Officer v.Woods, [1998] Current Law Year Book at paragraph 4511.  (now reversed by subsection (1A) of section 69 of the 1992 Act, inserted by para.6 of Schedule 6 to the Social Security Act 1998).

12. Turning to another topic, in my judgment regulation 52 of the 1987 Regulations applies despite the facts (i) that the land here is outside the United Kingdom and that (ii) the claimant, having an unequal share, is a tenant-in-common (at least according to English law of land and I expect the same is true of Irish law) and not a joint tenant.  My reasons for those conclusions are as follows.

13. The fact that the land is outside the United Kingdom, being in the Republic of Ireland, does not, in my view, prevent the application of regulation 52 of the 1987 Regulations.  It is true that another regulation, ie regulation  50 of the 1987 Regulations, deals specifically with "Calculation of capital outside the United Kingdom" as follows, 

"50. Capital which a claimant possesses in a country outside the United Kingdom shall be calculated - 

(a) in a case in which there is no prohibition in that country against the transfer to the United Kingdom of an amount equal to its current market or surrender value in that country, at that value;

(b) in a case where there is such a prohibition, at the price which it would realise if sold in the United Kingdom to a willing buyer, less, where there would be expenses attributable to sale, 10% and the amount of any incumbrance secured on it."

14. However, that regulation is only a variation of the general rule as to valuation of capital in the United Kingdom in regulation 49 of the 1987 Regulations, the variation being to vary the valuation if there was a prohibition against the transfer of the relevant funds to the United Kingdom.  Both regulations 49 and 50 are subject, however, to the provisions as to co-ownership of regulation 52 which applies to any case "where a claimant and one or more persons are beneficially entitled in possession to any capital asset ..", making no distinction as to whether the capital is inside or outside the United Kingdom.

15. As to the claimant being presumably in the same position as a tenant in common in English land law (because the beneficial interests of herself and her mother were not equal hers being one-third, her mother's being two-thirds), I simply follow my decision on file CIS/3283/1997 (*47/98), at paragraphs 15-18, that the regulation applies to all forms of co-ownership whether joint tenancy, tenancy in common, or indeed any other kind of co-ownership, such as for example the equivalent in Irish land law of tenancy in common. 

16. The practical result of my decision is that the claimant's Income Support for the inclusive period from 2 October 1995 (the coming into effect of the 1995 Amendment) to 9 January 1996 (the date that the land was put on the market for sale) must be assessed on the basis indicated in paragraph 1 of my decision above.  It also appears from Observations and by the claimant's representative (dated 8 March 1999) that from 9 January 1996 to a date in June 1996 the value of the claimant's share in the land was not taken into account for Income Support purposes because the land was up for sale and there applied the 26 weeks' disregard in paragraph 26 of Schedule 10 to the 1986 Regulations.  Moreover, from that date in June 1996 to a date in September 1996 the claimant was apparently once again disentitled to Income Support.  My decision in paragraph 1 above will apply to that period also.  However, in September 1996, the claimant gave to her mother her one-third share in the land with the result that the mother owned the whole of the land.  Nevertheless, the claimant is said by her representative still to be "suffering a depreciating tariff income on the value of her notional capital at the point when she gave it away to her mother".  The valuation of the notional capital (see regulations 51 and 51A of the 1987 Regulations) was apparently the subject of a separate appeal to a social security appeal tribunal on 2 May 1997.  The representative's Observations of 8 March 1999 say that the claimant appealed on 30 May 1997 to a Social Security Commissioner against that tribunal's decision but I have not been able to trace a record of any such appeal.  My present decision cannot cover the period from September 1996 onwards when the claimant was being assessed on the basis that she had notional capital of a one-third share in the land, as I have no jurisdiction to do so.  Until reversed in any way, the decision of the social security appeal tribunal of 2 May 1997 is still the law so far as the period of ownership of notional capital is concerned.

17. I should add that, in view of the adjudication officer's submission of 12 August 1999 that sections 68 and 69 of the Social Security Administration Act 1992 do not apply in this case (see above), I do not propose to deal with the question (initially raised by me) whether a decision by a Commissioner that a regulation is ultra vires is a decision within the ambit of sections 68 and 69.  Paragraph 11 of the written submission of 12 August 1999 on behalf of the adjudication officer submits that such a decision of the Commissioner is a "relevant determination" and could therefore be 'caught' in another case by sections 68 and 69.  Apparently in a decision (on file CA/73/1994) another Commissioner so held.  The adjudication officer also cites Foster v. Chief Adjudication Officer [1993] A.C. 754 - (House of Lords) on this point.  However, as the question does not arise in this case I do not propose to rule on it but merely draw attention to it.

18. Lastly, I note that it would appear from the list in regulation 2(2) of the Social Security Amendment (Capital) Regulations 1998, S.I. 1998, No. 2250 that my rulings in this present appeal and also the earlier decision by me on file CIS/3283/97 (*47/98) (see above, paras. 6 and 7) apply equally to the provisions of regulation 36 of the Council Tax Benefit (General) Regulations 1992, S.I. 1992, No. 1814 as amended; regulation 39 of the Disability Working Allowance (General) Regulations 1991, S.I. 1991, No. 2887 as amended; regulation 35 of the Family Credit (General) Regulations 1987, S.I.1987 No. 1973 as amended; regulation 44 of the Housing Benefit (General) Regulations 1987, S.I. No. 1971; and regulation 115 of the Jobseeker's Allowance Regulations 1996, S.I. 1996, No. 207.  
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