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1. The claimant's appeal is allowed. The decision of the Manchester social security appeal tribunal dated 14 October 1991 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraphs 12 to 19 below (Social Security Administration Act 1992, section 23(7)(b)). 

The background 
2. The claimant made a claim for income support on 29 December 1990, having been without employment since 1 December 1990. On the B1 claim form he stated that he received income of £75 (less maintenance costs) per month from tenants. He was asked for further information and on 11 January 1991 stated that he owned a quarter of the house rented by the tenants and that the approximate value of his interest was £13,000. The adjudication officer on 16 January 1991 decided that he was not entitled to income support on the ground that he possessed a capital asset valued at over £8,000. The claimant appealed. In his letter of appeal he gave some more details of the circumstances. The house in Birmingham was bought by the claimant's parents in 1988 when the family home was sold when the parents entered training for the Church of England ministry. The claimant was then at Aston University and the house would provide accommodation for him. One quarter of the house was put into his name. Although the value of that interest was £13,000, there was no way that that capital could be realised. 

3. The claimant attended a hearing before a social security appeal tribunal on 9 April 1991, at which he confirmed that the figure of £13,000 was based on the market value of the whole property with vacant possession. The appeal tribunal adjourned to enable the claimant to obtain a professional valuation of his interest in the property. The claimant instructed solicitors who obtained a valuation from a local firm of surveyors and valuers. 

The valuers' first letter, dated 5 July 1991, gave an opinion that as at January 1991 the value of a quarter share subject to the year's shorthold tenancy expiring at the end of September 1991 would be £11,900. In a further letter dated 23 July 1991 the valuers acknowledged that the uncertainty as to what the 75% shareholders would wish to do would dissuade many potential investors, so that on a quick sale basis the market value would be less than £11,900 and it would be very difficult to arrange a quick sale of the claimant's interest. The valuer did not know of any comparable evidence on which to base a value. 

4. A further hearing by an appeal tribunal was fixed for 14 October 1991. The claimant attended the hearing and was represented by Mr R J Askey of his solicitors. Among the documents put before the appeal tribunal were a copy of a transfer dated 15 May 1990 by which the claimant became beneficially entitled to a one-quarter share in the property, and his mother to a three-quarter share, a copy of a letter dated 5 April 1991 from his solicitors to the claimant advising him that he could not obtain possession of the property until the end of the tenancy term and a letter dated 13 October 1991 from the claimant's mother stating that the property had been re-let. 

The appeal tribunal's decision 
5. The appeal tribunal by a majority disallowed the claimant's appeal and decided that he was not entitled to income support from 29 December 1990 to 14 October 1991. Its findings of fact essentially set out the background above. Its reasons for decision were (correcting the typed version slightly by reference to the original handwritten version): 

"1 The tribunal have considered the claim as a continuing claim to the date of the tribunal. 

2 The tribunal have been unable on the evidence to place a value on the claimant's one quarter interest in the proceeds of sale of              . They noted the valuation of £11,900 by Anthony Brunt & Co and the qualification in the letter of 23 7 91 that a quick sale basis would be obviously less than that. 

3 The burden of proof in establishing a claim is on the claimant and this includes adequate proof that capital resources do not exceed £8,000 (Income Support (General) Regulations regulation 45) and, if they do not exceed £8,000, of the value so that the income to be treated as derived from that capital may be calculated under regulation 53. The tribunal cannot infer from the evidence how much less than £11,900 is the value of the interest and the burden of proof has not been discharged. 

4 The capital cannot be disregarded under paragraph 26 of Schedule 10 to the Regulations because no steps were made or are being made to dispose of the premises. There was nothing more than enquiries into the possibility. 

5 The capital cannot be disregarded under paragraph 27 of Schedule 10 because, although [the claimant] would like to occupy the premises, no steps to obtain possession have been taken in addition to seeking legal advice and a decision has been taken by the co-owners to re-let the premises at the expiration of the previous tenancy." 

The dissenting member of the appeal tribunal considered that there should have been an adjournment to give the claimant the opportunity to obtain a more precise valuation. 

Subsequent proceedings 
6. The claimant applied for leave to appeal to the Commissioner, which was granted by a Commissioner on 1 April 1992. In the initial exchange of submissions the adjudication officer supported the claimant's appeal on a number of grounds, but also raised the question of the proper application of regulation 52 of the Income Support (General) Regulations 1987 ("the Income Support Regulations"). An oral hearing of the appeal was fixed, but was later postponed pending the decisions of the Tribunal of Commissioners in CIS/85/1992, CIS/391/1992 and CIS/417/1992. Following those decisions, new submissions were made. I need not set out the legal submissions made, in view of the detailed oral submissions made at the oral hearing before me. However, the letter dated 24 December 1993 from the claimant's current solicitors reported some further developments of fact which it is useful to record here. In March 1992 the claimant's parents bought his interest in the property for £5,000 and out of that sum the claimant paid to his parents £3,883 in repayment of loans and for board and keep over the previous year or so. On 9 August 1992, the claimant became self-employed and ceased to "sign on". In September 1992 the tenants vacated the property, which was sold in October 1992. 

7. A further oral hearing was directed, which was re-arranged to take place on 28 April 1994, on the same date as the hearing in two other appeals in which many similar issues arose. The claimant attended the hearing and was represented by Mr R J Askey of                , solicitors. The adjudication officer was represented by Mr S M Cooper of the Office of the Solicitor to the Department of Social Security. 

Submissions at the oral hearing 
8. Mr Askey submitted that the appeal tribunal erred in law in a number of respects. First, it should have decided that the value of the property was to be disregarded under paragraph 27 of Schedule 10 to the Income Support Regulations, because the failure to take steps to obtain possession of premises which would be bound to be unsuccessful should not preclude the application of paragraph 27. Second, it should at the least have adjourned to allow the claimant the opportunity to obtain further evidence on valuation, although it was not clear that the appeal tribunal had taken the proper approach to identifying a market for the claimant's interest in the light of CIS/391/1992. Alternatively, since the adjudication officer had presented no evidence contrary to that put forward on behalf of the claimant, the appeal tribunal should have accepted that evidence. Third, throughout the period in issue the property was tenanted, so that as decided by CIS/85/1992, its value should be disregarded under paragraph 5 of Schedule 10. Mr Askey accepted that from March 1992, when the claimant no longer had an interest in the property, he was in possession of the £5,000 he received for his interest. But he submitted that that amount should be reduced by the payment of £3,883 made to the claimant's parents. 

9. Mr Cooper referred to his helpful and clear skeleton argument. His basic submission was that the appeal tribunal's decision had been overtaken by the decisions of the Tribunal of Commissioners referred to above, which had undermined the legal basis on which the appeal tribunal had acted. The majority of his submissions related to the directions which should be given to a new appeal tribunal on rehearing the appeal. He submitted that the period in issue before the new appeal tribunal would terminate on the date when the claimant started his self-employment and thus expressly or impliedly withdrew his claim. He accepted that, if there was sufficiently clear evidence of a tenancy of the property, the decision in CIS/85/1992 requires the value of the property to be disregarded as a reversionary interest under paragraph 5 of Schedule 10. As matters stand, that decision must be followed by individual Commissioners and by appeal tribunals, but since it might eventually be overruled by the Court of Appeal, the position if paragraph 5 did not apply had to be considered. The only other potential disregard was under paragraph 27. The claimant did not in fact take any steps to obtain possession and that was fatal to the application of paragraph 27. 

10. If the property is not disregarded, then the question of the treatment and valuation of the claimant's interest under regulation 52 of the Income Support Regulations would arise. Mr Cooper submitted that regulation 52 would apply although the claimant and his mother were tenants in common on unequal shares, under the express declaration in the transfer of 15 May 1990. The effect of such circumstances was left open by the Tribunal of Commissioners in CIS/417/1992, but the conditions put forward in paragraph 39 of CIS/391/1992 for the application of regulation 52 are satisfied. The claimant would thus be treated as having a half-share in the beneficial interest. Evidence of the value of such a share would be required under the conditions set out in CIS/391/1992. However, Mr Cooper drew attention to the price actually paid by the claimant's parents for his actual interest. If that was worth £5,000, he said, then a half-share would seem to be worth £10,000. Although the overall market must be considered in making a valuation, other co-owners ought not to be excluded from consideration. Finally, if the claimant's entitlement to income support was not excluded by the amount of his capital, the effect of the payments from the tenants on the claimant's income would have to be considered. If the value of the property was disregarded under paragraph 5, then the income derived from it was to be treated as capital (regulation 48(4) of the Income Support Regulations). Although it was unlikely to make much difference, the income to be treated either as income or capital should be the gross income, not the net income after deducting expenses. 

Was the appeal tribunal's decision erroneous in point of law?
11. It is clear that the appeal tribunal erred in not considering paragraph 5 of Schedule 10 to the Income Support Regulations, so that its decision must be set aside. There is no need to make any further analysis of its decision in order to see if there were any further errors. I have concluded that I am not able to make the necessary findings of fact in order to give the decision on the claim. Thus I must refer the appeal to a differently constituted social security appeal tribunal for determination in accordance with the directions given below. 

Directions to the new appeal tribunal 
12. The following directions are addressed to the new appeal tribunal which rehears the appeal, but the adjudication officer should make a written submission prior to the rehearing dealing with the points raised. The new appeal tribunal must first determine the period in issue before it. The overwhelming weight of the authorities is that that period will extend from the date of claim down to the date on which the new appeal tribunal makes its decision, unless some circumstance has operated to terminate the running of the claim at some earlier date (see, in particular, paragraph 35 of CIS/85/1992 and paragraph 11 of R(S) 1/83). The claimant's "signing off" on starting self-employment on 9 August 1992 is capable of operating to terminate the running of the claim made on 29 December 1990 and thus providing the terminal date of the period in issue before the new appeal tribunal. The new appeal tribunal should determine whether that is the case. 

13. It is logical for the new appeal tribunal next to determine whether the claimant's capital exceeded £8,000 for any week during the period in issue, so as to exclude him from entitlement under section 22(6) of the Social Security Act 1986 (re-enacted as section 134(1) of the Social Security Contributions and Benefits Act 1992) and regulation 45 of the Income Support Regulations. There is no dispute that until his interest was bought by his parents in March 1992, the claimant and his mother held a tenancy in common of the beneficial interest in a property other than the claimant's home. Nor is there any dispute that if the property falls to be disregarded under any provision of Schedule 10 to the Income Support Regulations, then the value of the claimant's actual or notional interest in the property is not to be taken into account against the £8,000 limit (or the £3,000 limit for tariff income). Unless and until the decision of the Tribunal of Commissioners in CIS/85/1992 is reversed by a higher court, the new appeal tribunal must interpret paragraph 5 of Schedule 10, under which any "reversionary interest" is disregarded, as applying where a property is let under a tenancy. If the new appeal tribunal is satisfied on the evidence presented to it that the property in the present case was let under a tenancy, then paragraph 5 will apply. The best evidence of such a tenancy will be copies of the tenancy agreements with the tenants, and the claimant's representative should endeavour to produce copies, but if those are not available it is open to the appeal tribunal to determine the issue on the other evidence available. Although I have not found it necessary in this decision to deal with the general question of the burden of proof in relation to the capital rule, it must be the case that once it is shown that a claimant possesses an item of capital it is for the claimant to prove that one of the provisions of Schedule 10 applies so that that item is disregarded. 

14. The other potentially applicable provision of Schedule 10, since it seems clear that paragraph 6 does not apply, is paragraph 27, which applies to: 

"Any premises which the claimant intends to occupy as his home, and in respect of which he is taking steps to obtain possession and has sought legal advice or has commenced legal proceedings, with a view to obtaining possession, for a period of 26 weeks from the date on which he first sought such advice or first commenced such proceedings, whichever is earlier, or such longer period as is reasonable in the circumstances to enable him to obtain possession and commence occupation of those premises." 

I reject Mr Askey's submission on the interpretation of paragraph 27. His interpretation is contrary to the plain words of paragraph 27, which are unambiguous and cannot be ignored. The new appeal tribunal must not find paragraph 27 applicable in any week unless it has found that in that week the claimant was taking steps to obtain possession of the property and did intend to occupy it as his home. 

15. If no disregard applies in any week, then, as submitted by Mr Cooper, the claimant's capital must be considered subject to regulation 52 of the Income Support Regulations. I accept that, although the Tribunal of Commissioners in CIS/417/1992 did not have to decide whether regulation 52 applies so as to deem actual unequal shares to be treated as equal shares, a situation where a claimant has an unequal share of the beneficial interest in a property falls within the scope of regulation 52. Regulation 52 provides that: 

"where a claimant and one or more persons are beneficially entitled in possession to any capital asset they shall be treated as if each of them were entitled in possession to the whole beneficial interest therein in an equal share..." 

The conditions laid down there, as explained in paragraph 39 of CIS/391/1992, appear to be satisfied in the present case, so that the claimant would be treated as having a half share in the beneficial interest in the property. Unless and until the decision in CIS/391/1992 is reversed by a higher court, the market value, if any, of that share must be calculated in accordance with the guidelines set out in paragraphs 53 and 54 of that decision. In that case the co-owners were joint tenants and the other co-owner apart from the claimant had no intention of purchasing his actual interest, which would in the normal course of events accrue to her by survivorship (see paragraph 6 of CIS/391/1992). Similarly, in CIS/417/1992 the other co-owners, who were tenants in common with the claimant, had no intention of buying her actual interest. The approach in those decisions to the basis on which a valuation was to be made, focusing on whether there would be a market for an interest of the kind notionally created by regulation 52 and, if so, what comparable prices are relied on, was clearly appropriate to those circumstances. It was presumably considered that the other co-owners would not be "willing buyers" on the hypothesis that the claimant's notional interest actually existed, so that they did not form part of the market to be considered. But if there is some possibility that the other co-owners, or other "insiders", might be willing to purchase the claimant's notional interest if it actually existed, then they could form part of a market for that interest. The extent to which that will be so will depend very much on the particular circumstances, as was recognised by the Commissioner in R(IS) 2/90 in discussing (at paragraph 7) the valuation of a minority shareholding in a private limited company whose articles of association provided for shares to be offered to existing members at a "fair value" before they could be transferred to non-members. The Commissioner suggested that the value of the shareholding could not be more than the "fair value", but might be considerably less. If the new appeal tribunal in the present case reaches the stage of having to value the claimant's deemed share under regulation 52, it must take into account the circumstances of the sale of the claimant's actual interest to his parents. However, I cannot give any more precise direction than that. In paragraph 17 of R(SB) 18/83 the Commissioner concluded that the price stated for which the claimant transferred shares to her son, to whom she owed money, was not decisive of the value of the shares. I must leave it to the parties to consider whether it is worth obtaining further evidence of the value of the claimant's deemed share on the basis that his parents would not be willing buyers, in view of the fact that, subject to any rulings by a higher court, the new appeal tribunal's determination of the point on paragraph 5 of Schedule 10 to the Income Support Regulations may make the question of valuation irrelevant. 

16. There is no dispute that from the date on which the claimant transferred his interest in the property to his parents (which will have to be precisely determined by the new appeal tribunal), his interest, whether actual or deemed, ceased to be part of his capital. That would be so whether the property was disregarded under any provision in Schedule 10 to the Income Support Regulations or not. The claimant then, it seems, became possessed of £5,000, but immediately made a payment of £3,883 to his parents. He appears to have had no other capital, so that the possession of capital of £5,000 would not exclude him entirely from entitlement to income support, but would produce a deemed level of tariff income under regulation 53 of the Income Support Regulations. The new appeal tribunal must investigate and make findings of fact on the precise circumstances of the transfer of the claimant's interest, the claimant's purposes in making the transfer, how the price was arrived at, the nature of the obligations in satisfaction of which the payment of £3,883 was made and the amounts of actual capital which the claimant possessed from the date of the transfer until the end of the period in issue. The new appeal tribunal must consider the effect of regulation 51(1) of the Income Support Regulations, which provides: 

"(1) A claimant shall be treated as possessing capital of which he has deprived himself for the purpose of securing entitlement to income support or increasing the amount of that benefit except-- 

(a) where that capital is derived from a payment made in consequence of any personal injury and is placed on trust for the benefit of the claimant; or 

(b) to the extent that the capital which he is treated as possessing is reduced in accordance with regulation 51A (diminishing notional capital rule)." 

In addition, regulation 51(7) provides: 

"(7) For the avoidance of doubt a claimant is to be treated as possessing capital only if the capital of which he has deprived himself is actual capital." 

17. The new appeal tribunal will have to consider the effect of regulation 51(1) at two points. The first is when the claimant transferred his actual interest in the property to his parents. At that point the operative decision governing his entitlement to income support was that of the appeal tribunal of 14 October 1991. That decision may have been given on the basis of what is now known to be a misunderstanding of the law on disregards of capital, but at the time it was effective. The absence of entitlement to income support stemmed from the claimant's ownership of the interest in the property. There would thus appear to be a strong argument that at least one significant operative purpose of his transfer of his interest was to secure entitlement to income support, which would bring the transaction within regulation 51(1). It has been authoritatively held that a person deprives himself of a capital asset for the purpose of regulation 51(1) although he receives some other capital in return (R(SB) 40/85, paragraph 8). However, was the deprivation a deprivation of actual capital, so as to meet the condition expressed in regulation 51(7)? Of course, what was actually transferred was something which would be actual capital in the absence of regulation 52 of the Income Support Regulations. Neither the adjudication officer who made the initial decision nor the appeal tribunal of 14 October 1991 made any mention of regulation 52, but relied on the capital value of the claimant's actual share in the beneficial interest in the property. I have held that, in law, regulation 52 did apply to the circumstances. Since, when regulation 52 does apply, it operates to treat a claimant as possessing an equal share in the beneficial interest in the capital asset with the other co-owners, I consider that its effect must also be that the value of the claimant's actual interest is not included in the calculation of the claimant's capital. If that were not so, there would be a counting of both actual and notional interests in the same asset, which was clearly not intended. Does that mean that when the actual interest is disposed of, that is to be treated as not a disposal of actual capital at all or as not such a disposal to the extent that the claimant's notional share of the asset was larger than his actual share? I have had no submissions on those difficult questions, on which I do not think that I should express a conclusion. The adjudication officer has not in fact suggested that regulation 51(1) might apply to the disposal of the claimant's interest in the property, but it is a question which the new appeal tribunal must consider in its inquisitorial jurisdiction. The adjudication officer should deal expressly with the question in the written submission which is made to the new appeal tribunal. The claimant and his representative will thus also have the opportunity to deal with the question, either by a written advance submission or at the hearing before the new appeal tribunal. It may be that the immediately foregoing discussion turns out to be of academic interest only, because if the property would have continued to have been disregarded as a reversionary interest (on a proper construction of the regulations) if the claimant had not disposed of his interest, then continuing to treat the claimant as possessing his actual share in the beneficial interest in the property would still result in his having no capital. 

18. The second point at which regulation 51(1) will have to be considered is when the claimant made the payment of £3,883 to his parents out of the £5,000. In R(SB) 12/91 the Commissioner held that where a claimant made a payment in discharge or reduction of debts the equivalent provision to regulation 51(1) in the supplementary benefit legislation could not apply. But he went on to say this in paragraph 14: 

"Of course, the above principle only applies where the relevant debt is immediately payable. If the obligation to repay does not mature for several years, or, as in the case of the usual mortgage of house property, there is no need to repay the sum borrowed, provided the agreed interest and capital repayments are kept up, then any premature repayment of indebtedness will be a voluntary act constituting a deliberate choice. And if there is a choice, then the question will arise as to whether a significant operative purpose, albeit not necessarily the predominant purpose, was to secure supplementary benefit (R(SB) 38/85; R(SB) 40/85)." 

The new appeal tribunal must investigate and make the necessary findings of fact as to the nature of the debts or other obligations discharged by the payment of £3,883 so as to determine whether in the circumstances the debts were immediately repayable or not, and consider the application of regulation 51(1) accordingly. 

19. The final question which the new appeal tribunal may have to consider is the treatment of the income which the claimant received from the tenants of the property while he retained his interest in the property. This question will only be relevant if the claimant's entitlement to income support is not completely excluded by the capital rule. The first provisions which are relevant are regulation 48(4) of and paragraph 22 of Schedule 9 to the Income Support Regulations. Regulation 48(4) provides: 

"(4) Except any income derived from capital disregarded under paragraph 1, 2, 4, 6 12 or 25 to 28 of Schedule 10, any income derived from capital shall be treated as capital but only from the date it is normally due to be credited to the claimant's account." 

By virtue of paragraph 22 of Schedule 9, as in force at the date of claim, the following income is disregarded as income: 

"(1) Any income derived from capital to which the claimant is or is treated under regulation 52 (capital jointly held) as beneficially entitled but, subject to sub-paragraph (2), not income derived from capital disregarded under paragraph 1, 2, 4, 6 12 or 25 to 28 of Schedule 10. 

(2) Income derived from capital disregarded under paragraph 2 4 or 25 to 28 of Schedule 10 but only to the extent of any mortgage repayments and payments of rates made in respect of the dwelling or premises in the period during which the income accrued." 

Thus if the property is disregarded under paragraph 5 of Schedule 10 as a reversionary interest, or is not disregarded as capital at all, then the income from the tenants is to be treated as capital under regulation 48(4) and disregarded as income under paragraph 22(1). If the property is disregarded under paragraph 27 of Schedule 10 on the ground that the claimant was taking steps to obtain possession the income is not to be treated as capital and is to be disregarded as income only to the extent provided by paragraph 22(2). If for any period the conditions of both paragraph 5 and paragraph 27 of Schedule 10 are satisfied, then, for the reasons given in paragraphs 21 and 22 of my decision in the appeal on Commissioner's file CIS/563/1991, I consider that the income should for that period be treated as capital under regulation 48(4). The effect of regulation 48(4) is that a payment of income is treated as capital for the period in which it would have been taken into account if it had been treated as income. After the end of that period the effect of regulation 48 (4) "expires" and the question becomes whether the claimant still has any of the money represented by the payment, which will then form part of his actual capital, and so far as he does not, whether he has deprived himself of any of it in circumstances in which regulation 51(1) of the Income Support Regulations applies. It may in certain circumstances be relevant whether the "gross" income from the tenants should be taken into account or "net" income after deducting expenses involved in the getting of the income (eg in the present case, possibly the maintenance expenses referred to by the claimant). For the reasons given in paragraphs 26 to 34 of CIS/563/1991 and in my decision on the appeal on Commissioner's file CIS/82/1993, the gross income must be taken into account. 

Conclusion 
20. The claimant's appeal is allowed. 

(Signed) J Mesher 

Commissioner 
Date: 28 June 1994 

