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[ORAL HEARING]
 

1. For the reasons hereinafter appearing, the decision of the social security appeal tribunal given on 17 January 1989 is erroneous in point of law, and accordingly I set it aside. However, as it is expedient that I give the decision the tribunal should have given, I further decide that as at 6 May 1988 the claimant was not entitled to income support because his income exceeded the applicable amount. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 17 January 1989. I directed an oral hearing, and at that hearing the claimant, who was not present, was represented by Mr R Wise, an               , whilst the adjudication officer appeared by Mrs H Wheatley of the Solicitor's Office of the Department of Health and Social Security. 

3. On 6 May 1988 the adjudication officer decided that the claimant was not entitled to income support because he had not produced evidence to show that his income did not exceed the applicable amount. In due course, the claimant appealed to the tribunal who in the event upheld the adjudication officer. 

4. The facts of the case were that the claimant and his wife were partners in a florist business. The latter was an undischarged bankrupt, but seemingly was allowed by her trustee in bankruptcy to continue trading. The rent of the premises was £3,120 per annum and the rates £1,997.78. Neither had been paid for the relevant year, namely 1987/8. The adjudication officer calculated the claimant's weekly income as totalling £215.96, of which £158.01 was represented by earnings from the florist business. However, in arriving at the figure of £158.01 per week in respect of the business the adjudication officer proceeded on the basis that there should be no deduction in respect of rent or rates, the reason being that these had not in fact been defrayed during the relevant year. The tribunal accepted the calculations of the presenting officer, and dismissed the appeal. In particular, they decided that regulation 38(7) of the Income Support (General) Regulations 1987 [S.I.1987 No.1967] precluded the unpaid rent and rates for the year 1987/8 being offset against the gross receipts of the business for the purposes of calculating its net earnings. However, the tribunal went on to decide that the claim failed in any event, pursuant to section 20(3)(c) of the Social Security Act 1986, because the claimant and his wife were effectively "engaged in remunerative work". 

5. As regards the latter ground of decision, which, if it were well founded, would have rendered any further consideration of the matter otiose, Mr Wise contended that the tribunal had failed to make findings of fact on the basis of which they could properly reach the conclusion that the claimant and his wife were engaged in remunerative work. Whether a person is engaged in remunerative work depends upon whether he falls within regulation 5 of the Income Support (General) Regulations 1987:- 

"5. - (1) Subject to the following provisions of this regulation, for the purposes of section 20(3)(c) of the Act (conditions of entitlement to income support), remunerative work is work in which a person is engaged, or, where his hours of work fluctuate, he is engaged on average, for not less than 24 hours a week, being work for which payment is made or which is done in the expectation of payment." 

Mr Wise contended that the tribunal had made no findings of fact from which it could be inferred that the claimant and his wife worked 24 hours a week. Indeed, the tribunal had specifically found that these two were "not physically active" in the florist business. Mrs Wheatley supported this submission. Manifestly, there was a breach of regulation 25(2)(b), and it follows that in so far as the tribunal relied on this particular ground for their decision, they erred in point of law. 

6. However, nothing turns on this, in that the tribunal were prepared in effect to determine the matter, in the alternative, on the basis that, if the claimant and his wife were not caught by regulation 5, the claim must still fail because their income exceeded the applicable amount. But to reach this conclusion, the tribunal had to proceed on the premise that the unpaid liability for rent and rates was not deductible from the gross profits of the business. Mr Wise questioned the tribunal's right to take this approach. Indeed, from a commercial standpoint it would, in my judgment, be wholly artificial to arrive at the profits of a business without taking into account all liabilities, and whether or not such liabilities had actually been discharged would be wholly immaterial. However, the adjudicating authorities are not required to approach the matter from the standpoint of good accounting, but are obliged to apply the relevant regulations as enacted. The crucial statutory provisions are to be found in regulation 38(4) and (7) of the Income Support (General) Regulations 1987 They read as follows:- 

"(4) For the purposes of paragraph (l)(b), the net profit of the employment shall be calculated by taking into account the earnings of the employment over the period determined under regulation 30 less, subject to paragraphs (5) to (7), any expenses wholly and exclusively defrayed in that period for the purpose of that employment. 

(7) An adjudication officer shall refuse to make a deduction in respect of any expenses under paragraph (3)(a) or (4) where he is not satisfied that the expense has been defrayed or, having regard to the nature of the expense and its amount, that it has been reasonably incurred." 

7. Now, it is quite clear that the word "defrayed" is not the same as "incurred". Manifestly, an expense is not defrayed until it is discharged. Accordingly, an expense will not be deductible unless it has been discharged. Moreover, having regard to its nature and amount, it has to have been reasonably incurred. In the present instance, there has been no suggestion that the rent and rates were otherwise than reasonable expenses, and it is not in dispute that they had not at the relevant time been discharged. Seemingly, for purposes of calculating income support, the relevant statutory provisions have been drafted with a view to simplicity of implementation, and clearly it is easier to view the position from the standpoint of the receipts and outgoings of a business than to compute the profits after taking into account undischarged liabilities. But whatever the reason for the format of the relevant enactment, I am obliged to apply the regulations as they have been laid down, and if it is thought they operate unfairly, it is for the legislature, and the legislature alone, to make any amendments. Accordingly, the tribunal did not err in point of law in accepting the adjudication officer's submission that liabilities for rent and rates were not deductible from the earnings of the business, and up to that point were entitled to conclude that the claimant's income exceeded the applicable amount. 

8. However, this was not the end of the matter. For the contention was made that, as the appellant's wife was a bankrupt, her share of the profits of the business - incidentally it is not clear what was the extent of her share - belonged wholly or partially to her trustee in bankruptcy. If this contention was right, then it could be argued that the income of the claimant must be diminished accordingly, and it might well be the case that it no longer exceeded the applicable amount. Unfortunately, the tribunal did not advert to this aspect of the case. They seem to have assumed that all the profits were attributable to the claimant and his wife, and to have regarded the existence of a trustee in bankruptcy as of being of no relevance. But they gave no reasons for this conclusion, and on this count there was a breach of regulation 25(2)(b) of the Adjudication Regulation 

9. It follows from what has been said above that I must set aside the tribunal's decision as being erroneous in point of law. However I do not consider it necessary for me to remit the matter to a new tribunal for rehearing. For I think that in any event the appeal must fail. For irrespective of whether or not the claimant and his wife were "engaged in remunerative work" - and if they were they cannot in any event succeed - I am satisfied that their earnings exceeded at the relevant time the applicable amount. For the reasons already given, the profits have to be struck without any deduction for unpaid rent and rates. The only outstanding difficulty is the effect of the appointment of a trustee for the bankrupt wife. In so far as the trustee allowed the claimant's wife to keep all or part of her share of the earnings, that amount clearly fell within the income of the claimant. Moreover, in so far as the trustee laid claim to all or any part of the partnership earnings belonging to the bankrupt, these too must, I am satisfied, be treated as part of the claimant's income. For although profits of the business passing straight to the trustee did not directly form part of the claimant's income, they must be treated as such because they served to reduce the bankrupt's indebtedness. It would be wholly unrealistic to say that, by virtue of the bankrupt's share of the profits going direct to the trustee, the former derived no advantage from the earnings. Her liabilities were correspondingly diminished. Accordingly, it is immaterial what part, if any, the trustee in bankruptcy received of the business profits, the profits in their entirety had to be treated as those of the claimant and his wife. And as the claimant's total income for income support purposes, when the entire profits of the business were included, was in excess of the applicable amount, the adjudication officer was right on 6 May 1988 to disallow entitlement to income support. 

10. Accordingly my decision is as set out in paragraph 1.

 

 

(Signed) D.G. Rice

Commissioner
(Date) 11 July 1990

