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1. My decision is that the decision of the social security appeal tribunal given on 19 November 1990 is erroneous in point of law and accordingly I set it aside. However, as I consider it expedient to give the decision the tribunal should have given, I further decide that the claimant is not entitled to income support, because her income exceeds her applicable amount. 

2. This appeal is brought by the claimant's Mother, as her appointee, against the decision of the social security appeal tribunal of 19 November 1990, leave having been granted by the tribunal chairman. 

3. I held an oral hearing of the appeal. The claimant's Mother attended and was represented by Miss M Heery from the                     . The adjudication officer was represented by Mr H Palin from the Solicitor's Office of the Departments of Health and Social Security. 

4. The facts are not in dispute. At the relevant time the claimant, a single woman then aged 32, was in receipt of severe disablement allowance of £8.80 and mobility allowance of £24.40 weekly, because she was mentally and physically handicapped. On 25 October 1989 the claimant's Mother made a claim for income support on behalf of the claimant. She stated that the claimant's address was                . She also stated that over the past 10 years the claimant went home for leave several days per week but that she was unable to stay the night, because she could not go upstairs. The claimant's Mother claimed income support for the periods the claimant spent away from the hospital. The adjudication officer decided that the claimant was not entitled to income support, because she was to be treated as a patient with the result that her income exceeded her applicable amount. The claimant's Mother appealed against that decision on the ground that the claimant should not be so treated for those periods she spent at home. 

5. The claimant's Mother attended the hearing of the appeal before the tribunal on 19 November 1990. In the event the tribunal dismissed the appeal. The findings of fact read:- 

" [the claimant] was at the relevant time a single woman aged 32 who received both SDA and Mobility Allowance. She is mentally and physically handicapped and her mother is her appointee. She resided at the                     which is a National Health Service Hospital. She was undergoing some form of medical treatment. She spent approximately 6 hours away on Saturdays and Sundays and approximately 4½ hours on Mondays and Fridays. She was transported by her mother. Her mother provided lunch on the weekend visits and tea on the other 2 visits." 

The reasons for decision read:- 

" [the claimant's mother and appointee] wishes to claim IS on her daughter's behalf for the time she spends away from hospital. The AO considers she is not entitled because her income exceeds her applicable amount. Reductions in the applicable amount are made inter alia in the case of a "patient" which is defined as a person receiving free in-patient treatment within the meaning of the Social Security (Hospital In-Patients) Regulations 1978. Regulation 2(2) of Hospital In-Patients Regs provides that a person shall be regarded as receiving free in-patient treatment for any period for which he is or has been maintained free of charge while undergoing medical or other treatment as an in-patient in a hospital or similar institution maintained or administered by the NHS. It is not disputed that             is a NHS hospital or that Miss       received some form of treatment although Mrs      would doubt the quality. The question we had to answer was whether she was considered to have been receiving free in-patient treatment for the days away from hospital. She was housed at the hospital overnight and spent the greater part of the day (i.e. 24 hours) at the hospital. She only had to find one meal. She should therefore be treated as an in-patient for the day in which she spent away from the hospital." 

6. The tribunal recorded full findings of fact but in my view failed to give adequate reasons for decision as required by regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986 in that there is nothing to indicate that they considered the relevant case law submitted in support of a claimant's claim, in particular R(S) 4/84. The decision was erroneous in law in consequence. Mr Palin supported the appeal on this ground. 

7. It is not in dispute in this case that the claimant's income for income support purposes was £8.80 per week. As a result the claimant's entitlement to income support is dependent upon her applicable amount exceeding her weekly income of £8.80. 

Regulation 17 of the General Regulations sets out the categories which go towards the total applicable amount, which is then set against the claimant's income to determine entitlement. Regulation 21 provides for "special cases", Regulation 21 (1) provides that certain persons shall have their applicable amounts determined in accordance with Schedule 7 to the Regulations. Paragraph 1 of Schedule 7 deals with patients and the applicable amount in respect of such persons is specified in column (2); it is much less than they would receive otherwise. "Patient" is defined in regulation 21(3) as follows:- 

""Patient" means a person (other than a prisoner) who is regarded as receiving free in-patient treatment within the meaning of the Social Security (Hospital In-Patients) Regulations 1975." 

8. Paragraph 2 of Schedule 7 to the General Regulations provides, so far as relevant:- 

"A single claimant who has been a patient for a continuous period of more than 52 weeks, where - 

(a) the following conditions are satisfied - 

(i)-(ii); or 

(b) these conditions are not satisfied." 

In the case of a claimant whose circumstances fall within sub- paragraph (b), as in the present case, column 2 of the Schedule provides that her applicable amount shall be £8.70 per week. 

9. Regulation 2 of the Social Security (Hospital In-Patients) Regulations 1975, as amended, (the Hospital In-Patients Regulations) provides, so far as relevant:- 

" (1) ...

(2) For the purposes of these regulations, a person shall be regarded as receiving or having received free in-patient treatment for any period for which he is or has been maintained free of charge while undergoing medical or other treatment as an in-patient - 

(a) in a hospital or similar institution maintained or administered under the National Health Act 1977 or National Health Service (Scotland) Act 1978, or by or on behalf of the Secretary of State, or by or on behalf of the Defence Council; or 

(b) pursuant to arrangements made by the Secretary of State or by any body in exercise of functions on behalf of the Secretary of State under those Acts in a hospital or similar institution not so maintained or administered; 

and such a person shall be regarded as being maintained free of charge in such a hospital or similar institution for any period unless his accommodation and services are provided under section 65 of the National Health Service Act 1977 or section 58 of the National Health Service (Scotland) Act 1978. 

(3)-(5) ..." 

10. It is not in dispute that the claimant was an in-patient; that she was in a hospital or similar institution under arrangements made under the National Health Service Acts and that she was receiving medical or other treatment. The crucial question is whether the claimant was maintained free of charge by the hospital on the days on which she visited her Mother's home. It is common ground that if she was, she was not entitled to income support whereas if she was not, she was so entitled. 

11. Regulation 2(2) was amended by the Social Security (Hospital In-Patients) Amendment (No.2) Regulations 1987 [SI 1987-1683] as from 2 November 1987. Miss Heery submitted that the "full-out" words did not affect the meaning of "for any period". The phrase was not defined and she referred me to R(S) 4/84 for its interpretation. At paragraph 7 the Commissioner said:- 

"The whole scheme of social security legislation is based on payment of benefit by the day or multiples (i.e. a week) of a day. The references to "any period" in regulation 2(2) and to "a period" in regulation 4(a) must have the same meaning as they bear in regulation 17(4) [of the Hospital In-Patients Regulations] i.e they must refer to periods of a day or more than a day." 

12. Miss Heery submitted that it followed that in determining whether the claimant was caught by regulation 2(2) it was necessary to consider the position over a period of 24 hours - a day. She argued that the effect of the "full-out" words merely prevented a wider interpretation of "has been maintained free of charge". The crucial question was whether the claimant was "... in such a hospital.... for any period". In her view the claimant in the present case was in an analogous position to that of the claimant in R(S) 4/84. In that case, a claimant, who attended a training college for the disabled during the day, but returned to the hospital during the night as she required daily medical treatment, was considered by the Commissioner not to be in receipt of "free in-patient treatment" 24 hours a day. At paragraph 8 he said:- 

"During the hours 10.00 pm to 8.00 am the claimant was maintained by the hospital free of charge. But during the day (of 24 hours) she was not. For from 8.00 am to 10.00 pm the claimant had to maintain herself elsewhere. The hospital made her no charge. But they did not maintain her at all for the major part of the day. The claimant in fact during the day time part of the 24 hour day had to meet the expenses of meals (provided by the college), taxis, etc while attending college. She was in a quite different position from the ordinary in-patient in a hospital, who has no expenses to meet and is maintained free of charge in the hospital. Such an in-patient has virtually no expenses, everything being found for her and it is in respect of that type of patient that the Regulations provide for a reduction in the amount of various personal benefits which would otherwise be payable." 

13. Miss Heery argued that expenditure was necessarily incurred by the claimant, or for her, during the hours she was absent from the hospital, and accordingly on each such day she was not fully maintained free of charge by the hospital. It followed that in accordance with R(S) 4/84 she was not a patient as defined on the days she visited her mother at home. 

14. I agree with Miss Heery that the "full-out" words do not affect the meaning of "for any period" and that these words are the "starting point" for determining whether or not a claimant is caught by regulation 2(2) of the Hospital In-Patients Regulations, in that I have to consider the daily facts over a period of 24 hours i.e. from 12.00 pm on one day to 12.00 pm on the following day. However, I do not agree that the effect of the "full-out" words merely prevent a wider interpretation of "has been maintained free of charge". In Decision CS/249/1989 the Commissioner explained the effect of the amendment as follows (paragraph 7):- 

" 7. The crucial words are the "full-out" words. They came into effect on 2 November 1987, and effectively rendered regulation 4 more stringent in its application. For the "full-out" words define what must be considered "maintained free of charge", and it is quite clear from the terms used that, unless a claimant can bring himself within section 5 of the National Health Service Act 1977 (which applies to private patients in National Health Service hospitals) or section 58 of the Scottish Equivalent Act, he will be regarded as being maintained free of charge, so long only as he is residing in a hospital. It is immaterial whether or not he is in fact making from his own resources some contribution, whether in cash or in kind. He will still be treated as being maintained free of charge." 

15. Miss Heery relied on paragraphs 9 and 10 of Decision CS/249/1989 in which the Commissioner stated that:- 

" 9. ... whether a person is an in-patient depends upon his being there 24 hours a day. The Commissioner in R(S) 4/84 decided that anything less than 24 hours per day took a claimant outside the provisions of regulation 4 ......

10. ...However, since R(S) 4/84 was decided regulation 2(2) has been amended by the addition of the "full-out" words. Their effect is to treat a person as being maintained free of charge, whether or not such is the case, provided only that he is actually in the hospital 24 hours a day. Accordingly, the justification relied upon by the Commissioner in R(S) 4/84 need no longer have any application." 

16. In R(S) 4/84 the Commissioner decided that in determining whether a claimant was in receipt of "free in-patient treatment", the shortest period contemplated by regulation 2(2) was 24 hours. That is not the same as saying that anything less than 24 hours takes a claimant outside the provisions of regulation 2(2). The Commissioner decided that the claimant was not in receipt of "free in-patient treatment" because "From 8.00 am to 10.00 pm the claimant had to maintain herself elsewhere .. they [the hospital] did not maintain her at all for the major part of the day [my underlining]". The decisive issue was whether or not the claimant had to maintain herself for the major part of the 24 hour day. In my view R(S) 4/84 was not authority for holding that anything less than 24 hours actual presence in a hospital took the claimant outside the provisions of regulation 2(2). It follows that I do not agree with the Commissioner in Decision CS/249/1989 that the effect of the amendment "is to treat a person as being maintained free of charge, whether or not such is the case, provided only that he is actually in the hospital 24 hours a day". I reject Miss Heery's submission that R(S) 4/84 can assist the claimant. 

17. Mr Palin had regard to R(S) 4/84 and submitted that the effect of the "full-out" words was that a claimant is to be treated as being maintained free of charge "in such a hospital or similar institution" irrespective of absences during the 24 hour period. The "full-out" words constitute a deeming provision. If it were otherwise, the amendment would be meaningless. It would result in a claimant being able to escape the consequences of regulation 2(2) if she were absent from hospital for any period during the 24 hours eg. short daily absences from a psychiatric hospital as part of rehabilitation treatment. Mr Palin submitted that it was immaterial that such absences were voluntary or that part of the day was spent outside the hospital, so that a claimant incurred incidental expenditure. 

18. I accept Mr Palin's submission that the effect of the "full-out" words is to deem a claimant to be maintained free of charge in such a hospital or similar institution irrespective of any absences from the hospital during the 24 hour period. I find support for my conclusion in Decision CIS/371/1990 at paragraph 11 where the Commissioner explained the effect of the "full-out" words as follows:- 

"... I have given anxious consideration to the construction of the "full-out" words and in particular as to whether it would be possible to restrict them to cases arising under regulation 2(2)(a) but it seems to me that they are clear and unambiguous and I cannot do so. They embrace both sub-paragraph (a) and (b). The language, construed its context, produces a harsh result but it seems to me that it necessarily requires that result. I have considered both the object of the regulations and the history of the amending regulation. The object of the regulation was that a person should not receive a double advantage out of public funds, namely free hospital treatment and the cost of maintaining himself outside hospital. R(S) 4/84 decided that a claimant was not to be regarded as "receiving or having received free in-patient treatment" within the meaning of the regulation when she took her meals outside a hospital and only slept there at night. That was the state of the law prior to the making of the amending regulation in 1987. I have considered whether the amended definition was intended to cure such a lacunae and apply only to National Health Hospitals. But if that was the intention, it would be a simple matter for the draftsman to draft accordingly." 

19. The claimant in the present case was a "patient" in terms of regulation 21(3) of the General Regulations because the "full-out" words had the effect of deeming her to be a person receiving free in-patient treatment within the meaning of regulation 2(2) of the Hospital In-Patient Regulations during the period she spent at home. Her applicable amount was correctly assessed at £8.70 per week and in consequence she is not entitled to income support. 

20. For the reasons stated above the tribunal's decision was erroneous in law. However, as I consider it expedient to give the decision I consider the tribunal should have given, as I am empowered by section 23(7) of the Social Security Administration Act 1992, I give the decision set out in paragraph 1. 

 

(Signed) R.F.M. Heggs 

Commissioner 
(Date) 17 July 1992

