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[ORAL HEARING]
1. For the reasons set out below, the decision of the social security appeal tribunal given on 28 May 1996 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 28 May 1996. In view of the fact that I was not persuaded by the written submissions of the adjudication officer now concerned in support of the appeal, I directed an oral hearing. At that hearing the claimant was present, but unrepresented, whilst the adjudication officer appeared by Mr D Jones of Counsel instructed by the Solicitor's Office of the Department of Social Security. 

3. On 29 January 1996 the adjudication officer decided that the claimant was not habitually resident within the United Kingdom. The practical result of this was that he was not entitled to income support. In due course the claimant appealed to the tribunal, who in the event upheld the adjudication officer. 

4. The material facts of this case are conveniently set out in the findings of the tribunal. They read as follows:- 

"1. The appellant lived in the United Kingdom between 1938 and 1949, during which period he attended school and worked here.

2. From 1949 until January 1995, he lived abroad and operated a business in Germany which collapsed in or around 1992.

3. He then remained in Germany until coming to live in this country in January 1995.

4. He has resided here since then, apart from a period of 3 days in October 1995, when he stayed in a hotel in Paris.

5. The appellant has a wife in France, from whom he is estranged and there are also 2 sons of the marriage, both of whom are resident in France and attending educational establishments there. The divorce proceedings have not yet been finalised and the appellant's wife is making a financial claim against him, which is due to be heard shortly. 

6. The only relatives that the appellant has in the United Kingdom are 2 elderly cousins.

7. Since January 1995 he has been living in accommodation with friends.

8. Although he states that he wants to establish a permanent home here he has taken no steps to do so.

9. He has a bank account in France and no bank account in the United Kingdom.

10. The appellant is expecting to receive a sum of money from some country other than England. He was not prepared to answer detailed questions on this matter. The tribunal has drawn an inference from this that the appellant has substantial funds located in some country outside the United Kingdom."

5. The tribunal gave the following reasons for their decision:-

"(1) The issue before the tribunal was whether the appellant has established - as a matter of fact - that he is habitually resident in the United Kingdom. The tribunal has decided that he has not established this, and in making this decision has had particular regard to the following factors:-

(a) He has no family in this country, apart from two elderly cousins. His estranged wife and his two sons are living in France and there is no evidence that either of his sons intend to make their home in England.

(b) It cannot be said that [the claimant] has been taking real steps to establish his own home in the United Kingdom. He is living in a room with friends. He admits that he is not taking active steps to establish a permanent home here. 

(c) He owns no property or assets in the United Kingdom and has no UK bank account. He does, however, have a bank account in France.

(d) The tribunal regards it as significant that the appellant has asserted that he has funds that he expects to receive, which are located in some other country. The fact that he admits to having money, which he has abroad and not in the United Kingdom, is clearly a relevant fact.

(2) The facts, as established by the tribunal, do not enable it to conclude that the appellant has an established home in the United Kingdom. His centre of interest is clearly elsewhere. There was insufficient evidence of a sufficiently strong connection with the United Kingdom."

I see nothing wrong in law with the tribunal's decision.

6. If the claimant was to succeed, he had to show that he was habitually resident in this country. This involved establishing two facts, namely (1) that he was resident here, and (2) that such residence was habitual. Manifestly, if he could not establish the first proposition, the second simply did not arise. Accordingly, the first matter I have to consider is whether or not the claimant was resident. In my judgment, "residence" is not synonymous with "physical presence". Clearly, one cannot be resident without being physically present, at least from time to time, but physical presence does not necessarily constitute residence. Thus, if a person stops over in this country during an air flight and never leaves the airport, he will for a period be physically present in the United Kingdom, but in no sense resident. Moreover, if he extends his physical presence here by staying overnight at a hotel, the same situation obtains. Even if he stays here for some weeks on holiday, the nature of his stay will constitute a transitional physical presence here, without the characteristics of residence. One can envisage a whole variety of circumstances where a person, although physically present here, could not realistically be regarded as resident. Normally, people who come on holiday, or for medical treatment, or to undertake short-term business transactions, or even to carry on a course of study, possibly for some years, cannot be regarded as resident. In my judgment, what differentiates mere physical presence from residence is the failure to establish a home here. If a person sets up a home, which he need not necessarily intend to be permanent, he is, during the subsistence of that home, resident here.

7. Of course, he can have homes in other countries, and he may also be resident there. But this will not invalidate his residence in the United Kingdom, so long at least as he is from time to time physically present here. I find support for this analysis in what the Commissioner said at paragraph 19 of CIS/1067/1995:-

".... To count as resident, a person must be seen to be making a home here; even though it need not be his or her only home, nor need it be intended to be a permanent one, provided that it is genuinely home for the time being."

8. Although at one stage Mr Jones was content to accept the above definition of residence for the purposes of this legislation, later on, on instructions, he qualified his earlier concession. He contended that there could be circumstances, where a person was to be treated as having a home in this country, even if the facts showed that no home had in fact been established. Considerations such as future intention were, he contended, material. If a person had been here for a substantial time, and proved that he intended to establish a home, he might be treated as having already achieved that object for the purpose of establishing habitual residence.

I reject that submission. 

9. In my judgment, the only criterion is whether a claimant has actually established a home in this country. Future intentions are only relevant to whether or not the claimant has in fact established a home. In other words, if a person's financial social and family interest are abroad, this may weigh heavily against the actual establishment of a home in this country. These considerations may well indicate that the claimant's physical presence here is essentially transitional with no real residential element. However, these are all factual matters for determination by the relevant adjudicating authority.

10. If a person establishes that he is resident in this country, the next question for determination, if he is to obtain income support, is whether that residence has become habitual. The concept of "ordinary residence" has given rise to considerable difficulties in other jurisdictions, and it could be said that "habitual" is really a variant of "ordinary". But interpretations in other jurisdictions are not really of great help when considering the position under the social security legislation. Manifestly, the social security legislation seeks to debar from receiving income support those who cannot show that they are habitually resident here. I consider that the word "habitual" should be given its everyday meaning of "usual", "normal", "customary". If a person is normally or usually or customarily resident in this country rather than somewhere else, he will satisfy the definition. If he is not, he will not satisfy it. But in order to succeed, some significant period of time must have elapsed between the commencement of residence here and its elevation into "habitual". The necessary length of time will depend upon the circumstances. For example, if a person has lived for many years abroad, and still retains a home or homes there, he may have to reside in the United Kingdom for months or years before he can establish that he is habitually resident here. If, on the other hand, he has severed all connections with any other country, and has only one home, namely in the United Kingdom, with all his interests here, it may be a comparatively short time before he can establish that his habitual residence is in this country; but again I think it would take some months before he could reasonably be regarded as having acquired the requisite status. However, this is a matter for the relevant adjudicating authority.

11. In the present case, did the tribunal apply the aforesaid principles correctly? They took the view that the claimant had not established a home in this country. "The facts, as established by the tribunal, do not enable it to conclude that the appellant has an established home in the United Kingdom". Apparently, he lived with friends, renting a room, but the tribunal were not satisfied on the facts as found by them that, whatever his intentions might be as to the future, he had succeeded in establishing a home here. I am somewhat doubtful whether this conclusion on the part of the tribunal is really sustainable. The difficulty to my mind is that the claimant had been in this country for more than a year and seemingly had no home in any other country. But, be that as it may, even if the claimant was resident in this country, the tribunal was certainly satisfied that he was not habitually resident here, and on the facts they were entitled to reach this conclusion. I see no grounds for my interfering with their decision. 

12. Accordingly, I am satisfied that the tribunal did not err in point of law, and in consequence, I have no hesitation in dismissing this appeal. 

Signed
D G Rice
Commissioner 
10 July 1997
