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1. The claimant's appeal is allowed. The decision of the Maidstone social security appeal tribunal dated 2 August 1995 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraphs 12 to 14 below (Social Security Administration Act 1992, section 23 (7) (b)).

2. The appeal tribunal was concerned with the adjudication officer's decision dated 21 November 1994 that the claimant had sufficient income support in payment to enable the Secretary of State to increase the amount paid directly to the mortgage lender by £2.30 weekly to cover arrears of mortgage interest and that the debt had sufficient priority for deductions to be made. The claimant had been in receipt of income support from 8 July 1993 and 100% of the eligible interest on his mortgage was met, presumably after the expiry of the initial 16 weeks of entitlement. Payment of the amount met was made direct to the claimant's building society. The form MI 12 completed on behalf of the building society on 13 July 1993 said that there were then arrears of £35.12. A decision was later made to add £2.20 to the amount paid from the claimant's entitlement to the building society from 24 January 1994. The amount of £2.39 was not increased, as it could have been, from 5 April 1994 (when the personal allowance for a single claimant was uprated). The next relevant decision was that given on 21 November 1994, against which the claimant appealed.

3. The relevant legislation was set out quite fully in the adjudication officer's submission to the appeal tribunal on form AT2. I do not need to repeat all the provisions on the general structure of the scheme for direct payments to mortgage lenders under section 15A of the Social Security Administration Act 1992 and regulation 34A of and Schedule 9A to the Social Security (Claims and Payments) Regulations 1987. Under regulation 34A(1) such part of any income support to which a claimant is entitled

"as may be specified in [Schedule 9A] shall be paid by the Secretary of State directly to the qualifying lender". The relevant parts of paragraph 3 of Schedule 9A, as in force in November 1994, provided:

"(1) Subject to the following provisions of this paragraph, the part of any relevant benefits which, as determined by the adjudicating authority in accordance with regulation 34A, shall be paid by the Secretary of State directly to a qualifying lender ('the specified part') is a sum equal to the amount of the mortgage interest to be met under paragraph 7 and 8 of Schedule 1 to the Income Support Regulations.

(5) Subject to sub-paragraphs (6), (7) and (8), where a borrower is in arrears with the payment of mortgage interest on a loan which he is liable to make to a qualifying lender, then the specified part shall include a sum equal to 5 per cent of the personal allowance for a single claimant aged not less than 25 years ('an additional sum').

[Sub-paragraph (6) concerns cases where there are two loans]

(7) Except in relation to an award of income support made before 25th May 1992, where as a result of the operation of paragraph 7 (1) (b) (ii) of Schedule 3 to the Income Support Regulations (only 50 per cent of eligible interest payable during the first 16 weeks of payment of income support) a borrower is in arrears with the payment of mortgage interest in respect of a loan which he is liable to make to a qualifying lender no additional sum shall be included in the specified part by reference to those arrears.

(8) Where the amount of any relevant benefits to which a relevant beneficiary is entitled is less than the sum which would, but for this sub-paragraph, have been the specified part, then the specified part shall be the amount of any relevant benefits to which the relevant beneficiary is entitled less 10p."

4. Two points seem to me to be clear about the way in which decisions have to be made under those provisions. The first is that it is for "the adjudicating authority" to determine the amount of the "specified part" which is to be paid direct to the mortgage lender and therefore that it is also for the adjudicating authority to determine whether the conditions are met under paragraph 3(5) for adding "an additional sum" to the specified part. "Adjudicating authority" is defined in regulation 2(1) of the Claims and Payments Regulations as:

"any person or body with responsibility under the Social Security Acts 1975 to 1986 [now the Social Security Administration Act 1992], and regulations made thereunder, for the determination of claims for benefit and questions arising in connection with a claim for, or an award of, of disqualification for receiving benefits",.

In the light of the terms of section 20 of the Social Security Administration Act 1992, that definition refers to adjudication officers and to bodies which may hear appeals stemming from adjudication officers' decisions. Thus although it is for the Secretary of State to make the payments to the mortgage lender, it is for the adjudication officer to decide the amount of the payments which are to be made.

5. The second point is that if there has already been a decision on the amount of the specified part to be paid direct to a mortgage lender and a decision by the adjudication officer to add an additional amount to the specified part, an alteration of the amount of the additional amount must be by way of review of the existing decision under section 25 of the Social Security Administration Act 1992. Although in the present case the increase from £2.20 to £2.30 was the result of the uprating of the personal allowances in April 1994, so that the 5% calculation produced the different figure, it is not one of the changes which takes effect automatically under section 159 of the Social Security Administration Act 1992 without the need for a review decision.

6. At the hearing before the appeal tribunal on 2 August 1995, one fundamental point made by the claimant was that since the deductions for arrears had started the arrears had gone, but the deduction was still being made. However, he also said that although his mortgage debt should have stayed the same, as he paid only interest, the debt had increased. But the claimant seems to have linked that to his contention that the Benefits Agency had not remitted the payments due for March and April 1995 to his building society. The chairman's note of evidence also records that a statement from the building society dated February 1995 and a letter dated 29 June 1995, showing the balance outstanding, had been produced.

7. The appeal tribunal decided that the Secretary of State was entitled to deduct the sum of £2.30 per week from the claimant's income support and pay it to the building society in respect of arrears of mortgage payments. The findings of fact adopted the summary on form AT2, which merely set out the history of decisions and the initial statement of arrears, and noted that the question of whether the payments had been made in March and April 1995 was not within the jurisdiction of the appeal tribunal. The reasons for decision were recorded as follows:

"The Benefits Agency is advised by the [building society] that there are arrears owing on [the claimant's] mortgage. The Secretary of State has deducted £2.30 per week representing 5% of [the claimant's] applicable amount for payment direct to the mortgagees in accordance with the provisions of the Social Security (Claims and Payments) Regulations 1987 Schedule 9A and the Social Security Administration Act 1992 Section 15A.

8. The claimant now appeals against that decision, with leave granted by a Commissioner. The adjudication officer now concerned with the case supports the appeal on the ground that the appeal tribunal failed to investigate, whether the claimant was in arrears with payments of mortgage interest from November 1994 onwards.

9. I agree that the appeal tribunal erred in law in that way, but it is apparent from what I have already said above that the way in which the whole case was presented to the appeal tribunal was flawed. The terms of the adjudication officer's decision show that the assumption was that the adjudication officer only had to decide whether the amount of income support, given the incidence of other deductions being made, was sufficient to allow the £2.30 to be paid direct to the mortgage lender. It was apparently assumed that the decision whether the payment was actually authorised was to be made by the Secretary of State, although the written submission on the form AT2 left matters rather vague. Those assumptions were wrong. In addition, the adjudication officer's decision and submission made no reference to any ground of review or to the decision to be reviewed, gave no date for the decision to come into effect and put forward no evidence of the existence of any arrears in November 1994.

10. The appeal tribunal did address the question of arrears. However, its reasons for decision apparently relate to the position as at the date of the hearing (or possibly at the start of the claim). They do not deal at all with the claimant's contention that there were no arrears in November 1994. Moreover, the form of the decision leaves it unclear precisely what question the appeal tribunal was answering. If it was simply adopting the approach of the adjudication officer, that involved the legal flaws mentioned in the previous paragraph. If it was determining that the conditions existed for increasing the specified part by the additional sum of £2.30, it failed to make the necessary findings of fact, or to deal with the issues of review and dates. In Commissioner's decision CIS/220/1994, to be reported as R(IS) 14/95, it was held in relation to paragraph 5 of Schedule 9 to the Claims and Payments Regulations (which allows a deduction where a claimant has more than eight weeks' rent arrears) that the existence of the arrears has to be proved for the deduction to be justified. Essentially the same approach is necessary to paragraph 3 of Schedule 9A.

11. For those reasons, the appeal tribunal's decision must be set aside as erroneous in point of law. It is not expedient for a decision to be given without the production of the relevant evidence, so that I refer the case to a differently constituted social security appeal tribunal for determination in accordance with the following directions.

Directions to the new appeal tribunal
12. There must be a complete rehearing on the evidence presented and submissions made to the new appeal tribunal. Before the rehearing, there must be a complete reassessment of the case by the adjudication officer on the legal basis set out above, having obtained the necessary information from the claimant's building society. Such a reassessment should extend over the whole period from 24 January 1994 (when the additional sum for arrears was apparently first added) onwards, bearing in mind that continued payment of the additional sum to the mortgage lender cannot be justified once the relevant arrears cease to exist and that on a review decision it is for the party contending for an alteration to provide evidence to justify the alteration. This will be necessary before the adjudication officer can prepare a proper written submission for the new appeal tribunal. The claimant will then know the case which is being made against him and will have the opportunity to provide further evidence if he wishes. The new appeal tribunal must of course make an independent judgment on the requirements of the legal approach set out above and on all the evidence put forward.

13. I direct the new appeal tribunal, and the adjudication officer, to give close attention to the question of what arrears of mortgage interest are relevant to paragraph 3(5) of Schedule 9A to the Claims and Payments Regulations. Paragraph 3(7) specifically excludes from this category arrears which have arisen from the restriction of housing costs in the first 16 weeks of entitlement to income support to 50% of the eligible interest. That is because, as Schedule 3 to the Income Support Regulations stood until 2 October 1995 (when paragraph 3 (7) was also revoked), if interest is payable on those arrears, the interest counts as eligible interest (Schedule 3, paragraph 7(6)). Therefore, any such interest should be met as part of housing costs and would go towards the amount of the specified part in paragraph 3 of Schedule 9A. The adjudication officer must endeavour to obtain evidence from the claimant's building society which enables there to be a distinction between arrears which fall within paragraph 7(6) of Schedule 3 and arrears which fall within paragraph 3(5) of Schedule 9A. As the evidence currently stands, if the arrears relevant to paragraph 3(5) amounted only to £35.12 as at 24 January 1994 (although there is no evidence to confirm that this was so at that date rather than at 13 July 1993), the payment of an additional sum of £2.20 per week would have cleared those arrears in 16 weeks.

14. It may possibly be that the reassessment called for in paragraph 12 above will lead the adjudication officer to conclude that the adjudication officer's decision leading to the initial addition of the additional sum to the specified part from 24 January 1994 ought to be reviewed and revised from some earlier date than 7 November 1994 and/or in some different way from the decision of 21 November 1994. If so, that should form part of the adjudication officer's submission as to what the new appeal tribunal should do when considering review of the earlier decision. An adjudication officer can only cause an appeal to lapse by reviewing and revising the decision under appeal (in this case the decision of 21 November 1994) if the revised decision is the same as would have been made if every ground of appeal had succeeded before the appeal tribunal (Social Security Administration Act 1992, section 29). That process can save the time and trouble of a hearing by the appeal tribunal, but in the circumstances of the present case should only be adopted by the adjudication officer with the very clear prior consent of the claimant.

Signed

J. Mesher
Commissioner 
17 November 1997

