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[ORAL HEARING]
1. My decision is that the decision of the social security appeal tribunal given on 4 April 1996 on this claim for income support for housing costs was erroneous in point of law. I set it aside and in exercise of the power under s. 23(7)(a) Social Security Administration Act 1992 I substitute my own decision that:

(1) during the five year period from the taking out of the claimant's mortgage on 8 February 1990 the "eligible interest" for the purposes of para 7, Sch. 3 Income Support (General) Regulations SI 1987 No. 1967 included only those amounts he was actually liable to pay his lender during this period, even though this was less than the interest from time to time debited to his mortgage account;

(2) from the end of that five year period if income support continued to be payable to him under the claim that gave rise to this appeal, he is entitled to have an additional amount treated under para 7(6) ibid as if it were "eligible interest" in addition to that on his original loan, limited to the amount becoming payable from then on under the terms of his mortgage by way of interest on the rolled-up interest that was deferred and not payable during the initial five year period; 

(3) for so long as income support continues to be payable to him under the original claim of February 1991 that gave rise to this appeal and no further loans or increases to his mortgage liability are made except by the debiting of interest to his account in accordance with those terms, his eligible interest is to be calculated without applying the loan ceilings imposed by para 7(6B) and (6C) of Sch 3; and

(4) the case is remitted to the adjudication officer to recalculate the claimant's entitlement to housing costs over the period of the claim so far as material, and to make any necessary adjustments to the amounts payable to him from now on.

2. I held an oral hearing of this appeal at which the claimant appeared and presented his case in person, and the adjudication officer was represented by Juliet Hartridge of the Solicitor's Office, Department of Social Security. Pursuant to a direction I gave on 14 November 1996 the claimant produced copies of his mortgage terms and the entries on his mortgage account shortly before the hearing. These showed that the factual basis on which the tribunal had dealt with the case had been incorrect, and also raised a further issue on the effect of para 7(6) of Sch. 3 on deferred interest mortgages which had not been dealt with in the written submissions. In the circumstances I gave liberty to both the adjudication officer and the claimant to make further written submissions on this issue after the conclusion of the hearing, and they have each done so. I have not acceded to a request by the claimant for a further oral hearing of his appeal as he has not satisfied me that there would be any advantage in having this issue debated further in oral argument, depending as it does purely on questions of construction of the legislation with which both sides have now had a full opportunity to deal in the submissions already made to me. 

3. The claimant is a young man now in his early thirties who until late 1990 was in well paid employment in the City of London, as a market maker and latterly an inter-dealer broker. He lived in Essex in a house he had bought in February 1990 with the aid of a mortgage of some £110,000 from the mortgage subsidiary of a European financial group. In November 1990 he lost his employment, was unable to get any more, and had to claim income support in February 1991. From November 1991 he has received help by way of income support with his mortgage interest, as the insurance cover he had arranged for himself ran out after twelve months. This appeal arises out of the decision of an adjudication officer to apply the ceiling provisions for large loans in Sch. 3 paras 7(6B)-(6C) so as to limit the total liability on which interest is payable by income support to £125,000 from March 1995. 

4. This decision was issued on 5 April 1995, and it and the tribunal's decision on appeal proceeded on the basis that there had been a capitalisation of interest in March 1995 which had taken the aggregate loan above the £125,000 level: see pages 3, 10-11. The tribunal's decision on 4 April 1996 confirmed that of the adjudication officer that, on this footing, interest on the claimant's mortgage had to be restricted for income support purposes to a capital figure of £125,000 from 1 March 1995. The reasoning behind this was that the increased liability resulting from the assumed lump-sum capitalisation of interest meant that the claimant's loan was a loan "taken out or increased after 11 April 1994", with the consequence that the transitional exemption for existing income support claimants with loans above the ceiling on the date when it was first imposed would no longer be applicable: see reg 4(3) Income Support (General) Amendment No.3 Regulations SI 1993 No. 1679. The claimant appealed on the ground that the tribunal were wrong to hold him caught by the exclusion of loans freshly taken out or increased after 11 April 1994 from the benefit of the saving provision, when all that had happened was that further interest had been debited to his account under the original terms, which he had of course been powerless to prevent.

5. I do not for my part see how a tribunal can dispose of a case of this kind properly without having a look at the mortgage terms themselves, and the mortgage account, to see what has actually happened about the debiting of interest and other items. However neither they nor the adjudication officer apparently thought to do so. When these essential documents were eventually produced (pages 22-35 of the papers in the appeal file) it was immediately apparent that the factual assumptions on which the tribunal had based their decision were incorrect. Their failure to address or investigate the correct issues makes it inevitable that their decision has to be set aside as erroneous in law.

6. For the purposes of my decision I find the following facts from the documentary material produced by the claimant and what he told me himself in the course of the oral hearing, none of which is open to dispute:

(1) On 8 February 1990, the claimant received a mortgage advance of £110,472.16 all of which was applied by him in his house purchase and counted as a loan taken out to defray money applied for the purpose of acquiring an interest in the dwelling occupied as his home, within para 7(3) Sch. 3.

(2) This advance was obtained under the terms of a fixed rate deferred payment plan mortgage on the conditions set out in pages 23-27. The interest rate chargeable to the claimant on his loan was fixed at 12.99% per annum for the first five years and thereafter was variable at the option of the lender.

(3) However under the deferred payment provisions applicable (paras 3.1 to 3.3 on page 23 and the table on page 26) not all the interest chargeable in the first five years was payable by the claimant during that period. For the first 12 months he was only required to make payments of interest at 8.99% on the amount of his original advance, rising to 9.99% in year 2, 10.99% in year 3, 11.99% in year 4 and the full 12.99% in the fifth year. In these years, the shortfall between the amount of interest he was actually required to pay and the interest charged to his mortgage account was rolled up month by month and increased the monthly outstanding balance, to which the full interest rate of 12.99% was applied to determine the total he would ultimately have to pay back.

(4) The deferment and compounding of unpaid interest in this way was expressly provided for under the loan terms. Para 3.1 on page 23 stipulated that "The monthly payments required are calculated by applying the Payment Rate ... to the advance. Where the Payment Rate is less than the Interest Rate, the Monthly Payments made by you will be less than the interest charged each month and the difference (plus interest on this difference) will increase the balance owing. ..." Para 3.2 on the same page made clear that the borrower would not actually be required to pay any part of this rolled-up interest before the fifth anniversary of the making of the loan; and that after that date it could be left outstanding, with interest being payable on it from then on at the variable interest rate chargeable on the rest of the outstanding balance.

(5) In rough figures, the effect of these provisions on the claimant's loan of £110,472 was that from the fifth anniversary of the start of his mortgage interest would be payable by him not only on the amount of the original advance, but also on the total shortfall of some £11,000 arising from the difference between the interest rate charged and the amounts he was actually required to pay in the first four years, plus the additional interest charged to the account month by month as a result of the shortfall itself: perhaps as much as another £4,000 odd.

(6) The claimant failed from the outset to meet even the reduced payments that were required of him; and the accounts at pages 28-35 show many unpaid direct debits and returned cheques. By November 1991, when he first claimed income support for housing costs, the total balance due from him was already £125,000, and it continued to grow as a result of the monthly interest charges to the account being greater than the amounts credited to it. By the beginning of April 1994 it was over £140,000 and in March 1995 it was over £142,000.

(7) No special 'capitalisation of interest' took place in that month or at all. Throughout the period of the account, interest was debited monthly and reflected in the running monthly debit balance which had grown to £144,604 on 31 July 1996, the last date on the accounts before me. For the first five years of the account the interest appears to have been debited at a rate of something over 12% but after the fifth anniversary of the original advance (when the interest rate became variable under the terms of the mortgage) the interest charges were reduced, to something under 9%.

(8) The account on page 31 shows a credit of £123,176.85 on 31 December 1996, which appeared largely to clear off the original loan; but as the claimant himself explained to me at the oral hearing this was really just an accounting entry as a fresh mortgage account was opened at the end of that year for convenience in connection with the MIRAS arrangements. There was in fact no fresh loan or re-mortgage, and all the accounting entries derived from his original loan for house purchase in February 1990.

7. There can be no doubt that the claimant was entitled to have the reduced amounts of interest actually payable by him during the initial five years on his original loan of £110,472 counted as "eligible interest" for income support under his original claim, by virtue of para 7(3) of Sch. 3 as in force at the time. The two questions to which the facts as they have now come to light give rise are what if any additional amounts he is entitled to have counted as "eligible interest" by reason of the deferred interest arrangement, and whether the loan ceiling of £125,000 introduced from 10 April 1994, later reduced to £100,000 from 10 April 1995, has any application to him. 

8. For the reasons given by the Commissioner in case CIS 141/93 with which I respectfully concur, the claimant is not entitled in my judgment to have the amounts of interest that were deferred under the terms of his mortgage during the first five years from the taking out of the loan included in his "eligible interest" at any time during this period. It is quite clear that the eligible interest for which a person can have public assistance under para 7(3) is restricted to the amounts of interest which are actually payable by him, in the sense of his being required to pay them over to his lender, in the material period for which his income support entitlement is calculated. Interest which is chargeable to his account but is not required to be paid by him until the expiration of a fixed period of years is not therefore "eligible interest" under para 7(3) during the deferment period. 

9. This claimant's eligible interest during that period should therefore have been calculated by reference to the reduced rates and amounts actually payable as shown in the table on page 26, and not the full interest rate charged to the account. Moreover the calculations should have been by reference to the original amount of the loan, £110,472.16, and not the £123,000 figure at which the second phase of the account had been opened at the end of 1992, since no fresh loan for house purchase took place then and the only money applied for the purpose of acquiring an interest in the claimant's dwelling had been the original loan made in February 1990.

10. The only way in which the deferred interest provisions may give rise to an entitlement to have additional interest paid by income support is under para 7(6) which permits interest on the rolled-up total of deferred interest under the terms of the mortgage to be met under the special provisions of that paragraph as if it were eligible interest, once it becomes payable. The meaning of para 7(6) and the accompanying para 7(6A) is explained by the Commissioner in case CIS 141/93 at paras 6-7. As he points out they appear to be aimed at assisting people who have taken out low-start mortgages for amounts on which they could not afford to pay the full interest immediately. I refrain from adding to his comments on the philosophy underlying public assistance for such overlending. As he makes clear, the effect of sub-para (6) is to make the additional interest ultimately payable by virtue of the permitted reduction in payments during the deferment period into "eligible interest" when it would not otherwise have been so; but deferred interest which is not actually required to be paid for an initial period of at least two years from the making of the loan cannot be treated as eligible interest during the period of deferment itself. 

11. In my judgment therefore the effect of these provisions on the present case is to entitle the claimant to have an additional amount included as "eligible interest" in any income support calculation of his entitlement under his original claim of February 1991 for any week after the fifth anniversary of the taking out of his mortgage, that is from 8 February 1995. The additional amount which is to be met from then on as if it were eligible interest under para 7(6) is the interest payable, at the variable rate from time to time applicable under the terms of the mortgage, on the rolled-up balance of the interest permitted to be deferred for the first four years plus the extra accumulated interest on that amount, as represented in the total balance outstanding on the fifth anniversary. On the rough figures given above this means additional interest at the variable rate on about £11,000 representing the total shortfall from the first four years, plus about another £4,000 representing the accumulated interest on that amount as it built up over the five year period. The exact amount will need to be calculated by the adjudication officer.

12. On those figures, it seems unlikely that the total balance eligible for interest to be paid by income support in this case will at any time have exceeded £125,000 by very much. However I must go on to deal with the point raised on the loan ceiling under paras 7(6B) and (6C), as if it is right that any addition to the total outstanding debit balance on a mortgage loan account is an "increase" of the loan for the purposes of the transitional provisions, most if not all existing borrowers with a bank or building society mortgage of the normal type will have found themselves suddenly subject to the new ceiling even though all that has happened is that the normal monthly interest charges have increased the figure shown in the right hand column for the total balance due. For this claimant moreover such an interpretation, which was accepted by the tribunal and maintained in the adjudication officer's argument before me, would further mean that the new ceiling under the later amendments to para 7(6C) reducing the permissible amount to £100,000 from 10 April 1995 would also have become applicable to him from 30 April 1995 onwards; since as is shown by the account on page 32 a figure of £105.94 was debited on the latter date for "interest on arrears" which put the total debit balance up from £143,155.08 to £143,261.02. 

13. On behalf of the adjudication officer Miss Hartridge readily conceded that the reference to any loan "taken out" after 11 April 1994 in reg 4(3)-(4) of the amending regulations cited in para 4 above caught only a fresh loan arrangement with an existing or new lender. However, the immediately following words "or increased" had she said to bear their ordinary natural meaning and were not restricted to any particular form or type of increase: thus they operated to take a claimant out of the protection of the saving provision and make his mortgage subject to the new ceiling whenever and for whatever reason the balance altered upwards so that he had a larger total amount outstanding on which he was required to pay interest. The claimant on the other hand argued that such an interpretation would make a current income support claimant retrospectively subject to the new ceiling simply by virtue of the imposition of an interest or any other charge by the lender on his account. This he said cannot have been the intention when the saving provision in the amending regulations appeared clearly to have been meant to protect people who already had higher mortgage liabilities and were currently receiving income support for them at the time the new ceilings were imposed.

14. It seems to me that the key to this problem must lie in the reference to a "loan" in reg 4(3) of the amending regulations and the way that paras 7(3) and 7(6) are structured. Under para 7(3) the amount of eligible interest is linked to the amount of interest payable on a loan which has been used to defray money applied for a particular purpose. A fresh loan, or an increase of an existing loan, to come within the scope of para 7(3) at all must also have been applied for one of the permitted purposes; or it does not give rise to any claim for eligible interest under para 7(3). The purpose of para 7(6B)-(6C) is to place a ceiling on the amount of loans which may otherwise give rise to a claim for eligible interest in this way. Apart from any special provision the addition of accumulated interest to the outstanding balance on a mortgage account, while it obviously increases the total due to the lender, does nothing to increase the amount of the loan on which eligible interest can be claimed under para 7(3), so that it never enters the reckoning for para 7(6B)-(6C).

15. Consistently with this, it seems to me the claimant must be right in saying that what reg 4(3) of the amending regulations is aimed at is the taking out or increasing of a loan after the introduction of the new limit in such a way that it might give rise to a claim for eligible interest by being a loan for one of the purposes permitted to be taken into account under para 7 of Sch. 3. In such circumstances it is easy to see the sense of not allowing the extended borrowing to have the benefit of the transitional exemption from the limit under para 7(6B). But the special provision for deferred interest mortgages in para 7(6) is not related to the making of a fresh loan at all. The only "loan" mentioned is the original one, and it is only referred to in order to see whether the terms included a provision for accumulating deferred interest so as to bring it within the sub-paragraph at all. Para 7(6) operates by saying that the very limited class of interest falling within its terms is to be "met as if it were eligible interest". Such interest however remains payable by reference to the original loan; and as its opening part makes clear, the operation of para 7(6) does not depend on whether the arrears have been added in to increase the amount of the original capital. 

16.It cannot I think have been intended that the mere debiting of interest to a borrower's mortgage account in accordance with the original terms of the loan should be taken as an increase of the loan itself for the purposes of reg. 4(3)-(4) Income Support (General) Amendment No. 3 Regulations SI 1993 No 1679 so as to exclude the saving provision if it would otherwise have continued to apply, and I do not think the language used requires that conclusion. For those reasons, I accept the claimant's argument on that aspect of the case and direct the adjudication officer that the debiting of interest charges in accordance with the terms of the loan did not of itself cause the ceiling to apply while entitlement to income support under the original claim continued.

17.The appeal is therefore allowed and my decision in paragraph 1 above substituted for that of the tribunal.

Signed

P L Howell
Commissioner 
11 June 1997 

