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[ORAL HEARING]
1. The claimant's appeal and the adjudication officer's cross-appeal on this claim for income support for housing costs are both dismissed, as in my judgment there is no error of law in the decision of the social security appeal tribunal given on 3 May 1996. 

2. I held an oral hearing of the appeal and cross-appeal which had been consolidated by a direction I gave on 6 November 1996. The claimant was represented by Mr A P Brian of Churchers, solicitors, and the adjudication officer appeared by Mr Leo Scoon of the solicitor's office, Department of Social Security.

3. The claimant is a man now aged 37 who bought his council house with the aid of a mortgage in 1987. In retrospect it seems to have been a terrible bargain as in addition to the original purchase price of £16,025 he has had to pay out much larger amounts to remedy various structural and other shortcomings and ended up borrowing far more than he could afford, so that he now has a further big liability for unpaid interest. The present appeals relate to the interest payable by him under a remortgage taken out on 27 July 1990 to consolidate his liabilities, then amounting to some £41,000. 

4. Although he had had an earlier period on income support his current period of claim began only on 6 November 1995, and it is common ground that the amount of his eligible housing costs for income support has to be calculated in accordance with the new provisions of Sch. 3 Income Support (General) Regulations SI 1987 No 1967 as in force from 2 October 1995. It is also common ground that his housing costs payable under that schedule include the interest payable to his present mortgagee on the amount of his original house purchase loan of £16,025 which is fully reflected in the remortgage (para 15(1)(b) of Sch 3) and a substantial further amount for repairs and improvements carried out which are agreed to be eligible under para 16 ibid. 

5. There are only three outstanding issues, first whether the sum of £9,429.20 added to the outstanding debit balance of the remortgage account in July 1994 as "deferred interest" is eligible to be included under para 15. The tribunal disallowed this amount and the claimant's ground of appeal is that they were wrong in law to do so. The second and third issues are raised by the adjudication officer, who contends that the tribunal were wrong to allow in the loans for repairs and improvements qualifying for income support under para 16 the money used to pay for improvements to provide separate sleeping accommodation for the claimant's children, and for a structural survey undertaken in connection with bulges and cracks in the back wall of the house.

6. Despite Mr Brian's argument I do not think there can be any doubt that the tribunal were right in rejecting the claim to have the £9,429.20 rolled-up interest on the mortgage counted as part of the loan for the original purchase so as to be eligible under para 15 of sch. 3. The wording of para 15 closely follows its counterpart in the old sch. 3 and makes it a condition of eligibility that the loan, or in the case of a remortgage the original loan, "was taken out to defray moneys applied for...acquiring an interest in the dwelling occupied as the home". Sub-para (3) emphasises the importance of the condition about "application" by making it clear that only so much of the loan as is in fact applied for the purposes specified in para 15(1) is to qualify under the paragraph.

7. The £9,000-odd at issue in this case was never applied in or towards the claimant's purchase of his home which he effected in 1987. All of it was rolled-up interest which accrued over the years since then under the terms of his mortgage and was eventually added to the capital balance outstanding. In all essential respects the case seems to me exactly on all fours with the Commissioner's decision in case CIS 141/93 where he held at para 5 that amounts added to a claimant's mortgage liability for interest arrears after the purchase of the home cannot possibly count as moneys applied in the acquisition of that interest. The provision he then went on to consider under which a limited amount of deferred interest under low-start mortgages was at that time eligible for income support has no counterpart in the present schedule 3 and therefore does not need to be considered further. 

8. For those reasons I reject the claimant's contentions on that aspect of the appeal. The fact that he could not have afforded to service his mortgage liabilities in 1990 without being allowed a period of deferment under the low-start arrangement does not seem to me to make any difference to the fact that this was never money that was applied in the purchase of his interest in his home.

9. As regards the other two points raised by the adjudication officer a little more explanation of the facts is necessary. Part of the money spent by the claimant on improvements to his home was to provide separate bedrooms for his two children, of whom one is a girl who was by then over 10 and the other a boy then still under that age, though he was over it by the time of the claim. The other disputed amount was for the costs of a structural survey undertaken to help in determining whether the bulges and instability to the rear wall of the house were due to subsidence of the ground at the back or to failure of wall ties and bad construction of the wall itself. According to the facts found by the tribunal, there had been some doubt about this and the claimant's insurance company had insisted on a structural survey when he made a subsidence claim, as their view had been that the problem was not subsidence but bad building work. 

10.The dispute arises over whether the parts of the remortgage loan that relate to either or both of these items can qualify under para 16 of sch. 3 which requires that a loan must be for "repairs and improvements" satisfying the conditions in para 16(2). There is no dispute that if they do, the remaining conditions of para 16(1) were satisfied. 

11.By para 16(2) "repairs and improvements" are defined as "any of the following measures undertaken with a view to maintaining the fitness of the dwelling for human habitation..." and there then follows a list of a dozen heads of repair or improvement work such as provision of baths and wash basins, damp proofing, drainage facilities and so forth. The two at issue in the present case are (j) "repairs of unsafe structural defects" and (l) "provision of separate sleeping accommodation for children of different sexes aged 10 or over who are part of the same family as the claimant". 

12.The tribunal allowed the claimant the cost of his structural survey as a necessary incidental expense within (j), repairs of unsafe structural defects, for reasons which they explained at the end of their decision on page 90: 

"Bearing in mind the problems to the rear wall of the house, Tribunal considered the survey to be part of a "measure undertaken with a view to maintaining the fitness of the dwelling for human habitation" in that, bearing in mind the symptoms and two diagnoses and the requirement of the Insurance Company, one cannot envisage repair of an unsafe structural defect without a structural survey to ascertain the cause of the defect. Accordingly, interest on that part of the loan which paid for the survey is an allowable housing cost under para 16(j)." 

13.The adjudication officer attacks this conclusion on the ground that the tribunal were wrong to include the survey as a measure undertaken with a view to maintaining the fitness of the dwelling for human habitation, when in the adjudication officer's view it was really undertaken to resolve a dispute with the insurance company over whether the subsidence or the wall ties were responsible for the trouble. 

14.It seems to me that this is taking too narrow a view of the requirements of para 16 in view of the facts found by the tribunal, which are not disputed. I do not think it can be questioned that the costs of survey work reasonably necessary or incidental to the carrying out of actual physical remedial work must be included within the scope of the loans qualifying under para 16, since as the tribunal very practically pointed out one cannot really envisage embarking on repair works to a structural defect without knowing the true nature of the problem. In the present instance if subsidence was the problem then the main work needed would be underpinning; if it was failure of the wall construction itself, then different work would be needed to brace or strengthen it. Since the remedial work was in fact undertaken following the survey, it seems to me quite unrealistic to characterise the survey costs as unrelated to the work and only incurred for the purpose of resolving an abstract dispute with the insurance company. 

15.At the very lowest, it could not in my judgment be said that the tribunal were unreasonable in concluding as a matter of fact that the loan money applied in paying for the survey had been part of what was spent for the purpose of repairing the unsafe structural defects to the back wall. I therefore find no error of law in the way they approached this aspect of the matter. It goes without saying that repairs to remedy structural instability in the back wall of a dwelling house satisfy the condition in the opening part of para 16(2) of being measures undertaken with a view to maintaining the fitness of the dwelling for human habitation.

16.The final issue is whether the tribunal were right to allow the part of the loan used for providing separate bedrooms for the children as repairs and improvements within para 16(2)(l). The adjudication officer contends that this was incorrect, on the ground that para 16(2)(l) only permits the interest costs of repair or improvement loans to be borne where the extra sleeping accommodation was being provided to separate two or more children in the claimant's family who are of different sexes and were both aged 10 or over at the time the loan was taken out or the repairs or improvements completed, which in accordance with the final words of para 16(1) must normally be within six months of the loan being drawn down. 

17.On behalf of the claimant Mr Brian points out that if read literally in this way the paragraph would give public assistance for loans to provide separate sleeping accommodation for two children of similar ages but different sexes over 10, but refuse it for the equally deserving or even more important case where separate accommodation is needed because an adult in the same household is at present sharing a bedroom with a teenage child of the opposite sex. This he says would be a perverse result which cannot have been intended: alternatively it is sufficient to satisfy the language of para 16 that the loan was taken out, as here, for the purpose of providing separate sleeping accommodation for two children where one is already over 10 and the other is going to attain that age in the reasonably near future. 

18.Para 16(2)(l) had no counterpart in the old sch. 3 and I do not find it easy from the wording to understand the principle it is intended to implement. A purely literal interpretation of para 16(2) is in my judgment impossible as although the opening part of the sub-paragraph refers only to measures "undertaken with a view to maintaining the fitness of the dwelling for human habitation", the list that follows makes it plain that numerous measures are to be allowable even though they go beyond what is required to render or keep a dwelling fit for human habitation in the well established meaning of that expression under the housing legislation. 

19.Thus heads (a) to (j) inclusive include not only matters essential to render the house fit for human habitation within the meaning of s. 604 Housing Act 1985 so as to avoid it being condemned by the local authority, but also matters such as provision for thermal insulation and space heating within the scope of discretionary improvement grants under s. 115 Local Government and Housing Act 1989, which expressly refers to additional works beyond the bare essentials to make the dwelling count as "fit". Similarly, para 16(2)(k) which extends public assistane to the cost of adapting a dwelling for the special needs of a disabled person is plainly aimed at the kind of work for which improvement grants to provide facilities for the disabled are available under s. 114 of the 1989 Act, though these have nothing to do with putting or maintaining the house in a state to render it fit for human habitation generally.

20.Therefore despite what the opening words appear to say, the allowable loans under para 16 cannot be restricted to measures needed to avoid a house having to be condemned as unfit; and they do clearly include a wider range of improvements for which the housing legislation makes grants available and it is the general policy to encourage. This involves a necessarily somewhat broad construction of the language used in the earlier parts of para 16(2) and it seems to me that the wording in (l) about provision of separate sleeping accommodation for "children of different sexes aged 10 or over" has similarly to be read in the context of the general requirements of the housing legislation and given a meaning consistent with it.

21.Approaching it in that light, the intention of para 16(2)(l) must in my judgment have been to extend income support to the necessary costs of making the dwelling comply with the requirements of the housing legislation about sleeping accommodation for children living in overcrowded houses. Those requirements are that separate sleeping accommodation must be provided so that no two people of opposite sexes who are aged 10 or over and are not living together as husband and wife should sleep in the same room: ss. 324-325 Housing Act 1985. If this requirement is infringed, the occupier of the building commits a criminal offence subject to certain exceptions. 

22.In this context the tribunal were right in my judgment to hold that the reference to "separate sleeping accommodation for children of different sexes aged 10 or over" in para 16(2)(l) should be read somewhat broadly. Bearing in mind the requirements of the housing legislation and the perverse results which a literal construction could produce, para 16(2)(l) should I think be taken as satisfied by a loan incurred for the purpose of providing any child who is part of the same family as the claimant with a separate bedroom once he or she is aged 10 or over so that he or she does not have to share with anyone of the opposite sex, except that boys must put up with sharing with other male members of the family over that age and girls with other females, and any of them may have to put up with sharing with one or more younger ones who for the time being are still aged under 10.

23.Moreover the condition that a loan must have been taken out "for the purpose of" the improvements within para 16(2)(l) is in my judgment wide enough to permit a tribunal to be satisfied on the facts and evidence before it that a loan falls within head (l) if incurred to provide children of each sex with a separate bedroom, in circumstances where only one is actually over 10 at the date the borrowing or the building work takes place, but another of the opposite sex is going to be attaining that age within a year or so. This was evidently the view taken by the tribunal on the facts of the present case and I do not think it at all unreasonable for them to have accepted as within the purpose for which the loan was taken out and the money used something that barring some terrible accident was bound to happen in the reasonably near future. I can find no error of law in their reaching such a conclusion on the evidence before them; nor in my judgment is it inconsistent with the wording of para 16(2)(l), as the reference to "children aged 10 or over" is apt in such a case to include children aged 10 or over at the date of the claim and then requiring (mandatory) separate sleeping accommodation, when the loan had been taken out for the express purpose of providing exactly that.

24.For those reasons, I do not accept that either side's criticisms of the tribunal's decision of 3 May 1996 were well founded. I therefore dismiss both the appeal and the cross-appeal, and confirm the tribunal's decision that the total amount of the loans eligible to be taken into account under paras 15 and 16 of the new Schedule 3 to the Income Support regulations is £43,275.

Signed

P L Howell
Commissioner 
20 June 1997 

