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1. This is a claimant's appeal, brought by leave of the Commissioner, against a decision of the social security appeal tribunal dated 10 November 1992 which confirmed a decision issued by the adjudication officer on 24 March 1992. My own decision is that the aforesaid decision of the appeal tribunal is not erroneous in point of law. 

2. I held an oral hearing of the appeal. The claimant, who is intelligent and fluent, presented his own case with good-humoured tenacity. The adjudication officer was represented by Mr J Polland, of Central Adjudication Services, Leeds. Mr Polland - as I have come to expect - developed the other side of the case with informed moderation. I have concluded that the wording of the relevant legislation cannot properly be construed so as to avail the claimant. Whether that is or is not the result of oversight on the part of our legislators I am not prepared to say. The claimant was most anxious that attention should be drawn by me to his particular type of circumstances so that thought may be given to further amendment of Schedule 3 to the Income Support (General) Regulations 1987. I draw such attention herein. I am unable, however, to go so far as to say that I consider amendment to be urgently called for. To put it another way: the policy intentions underlying Schedule 3 are by no means so clear to me that I am satisfied that those intentions extend to such circumstances as I describe below. 

3. The claimant is now aged about 58 and lives alone in a house which he bought in 1972. Of the purchase price the sum of £7,900 was advanced by the Halifax Building Society ("the Halifax"). The mortgage deed is dated 17 November 1972. The First Schedule thereto specifies - 

(a) a term of 25 years; 

(b) an initial interest rate of 8.50%; and 

(c) monthly payments of £64.33. (It was a reducing mortgage. ) 

The Second Schedule sets out the mortgage conditions; and it is upon clause 15(c) of those conditions that this appeal turns: 

"15. The Society may from time to time by notice given to the Borrower vary the rate of interest payable under this Mortgage and the following provisions shall apply and have effect 

(a) ....

(b) ....

(c) In any notice of increase in the rate of interest the Society shall give to the Borrower the option of 

(i) Paying an increased monthly payment or 

(ii) Continuing to pay the monthly payments due under this Mortgage immediately prior to the receipt of such notice for a longer period" 

4. The claimant told me that upon the first occasion that he received a notice of increase of interest rate he exercised the option set out in (ii) of clause 15(c); that he had almost always exercised that option since then; but that at some stage he had agreed to an increase. (I think that that was an increase to £79.90 a month.) The consequences, of course, have been that - 

(a) the claimant has never been liable to pay to the Halifax any monthly sums other than £64.33, in the earlier days, and £79.90, in the later days; 

(b) the contractual term of the mortgage has grown longer and longer; 

(c) there has been only a short period - in the very early days of the mortgage - when any part of the monthly payment has gone towards the reduction of the capital sum originally secured by the mortgage; and 

(d) throughout most of the duration of the mortgage the capital sum secured has increased because the difference between - 

(i) the monthly sum paid pursuant to the exercise of the option, and 

(ii) the amount which would have been payable but for such exercise, 

has been, inevitably, added to the capital sum. 

The claimant took exception to the application of the term "arrears" to the sums represented by the difference to which I refer in (d) immediately above. "Arrears" - he maintained - connotes a breach of an obligation in law. By exercising the aforesaid option he was not putting himself in breach of any obligation to the Halifax; he was merely adjusting his obligations pursuant to the clear terms of the mortgage. As a matter of semantics, he may well have a point. 

5. We are, of course, in the field of what the legislation calls "eligible interest". The basic definition is in paragraph 7(3) of Schedule 3 to the General Regulations: 

"(3) Subject to sub-paragraphs (3A) to (6), in this paragraph 'eligible interest' means the amount of interest on a loan, whether or not secured by way of a mortgage or, in Scotland, under a heritable security, taken out to defray money applied for the purpose of - 

(a) acquiring an interest in the dwelling occupied as the home; or 

(b) paying off another loan but only to the extent that interest on that other loan would have been eligible interest had the loan not been paid off." 

In this case there has never been any doubt but that interest on £7,900 qualifies as "eligible interest". That loan was unquestionably "taken out to defray money applied for the purpose of ... acquiring an interest in the dwelling occupied as the home". But that interest was acquired in November 1972; and no further interest in his home has been acquired by the claimant at any time thereafter. The adjudicating authorities have long been familiar with the position where the capital sum secured by a mortgage has increased by the capitalisation of "arrears", properly so called. (The words "taken out for the purpose of acquiring an interest in the home" appeared in regulation 16(1) of the Supplementary Benefit (Requirements) Regulations 1980.) Neither the supplementary benefit fund nor the income support fund has ever reimbursed claimants in respect of the interest payable to mortgagees in respect of such accretions to the capital sum of the relevant mortgage. And, notwithstanding the semantic point about "arrears" to which I refer in paragraph 4 above, I do not think that the claimant in this appeal seeks to urge that - but for the amendment which I set out in paragraph 6 below - he would have been entitled to reimbursement in respect of interest consequent upon the enhancement of the capital sum which resulted as described in paragraph 4(d) above. Quite simply: no interest in his home was acquired by the claimant with or by reason of the sums represented by such enhancement. 

6. It will be seen that the definition of "eligible interest" in paragraph 7(3) is expressed to be "Subject to sub-paragraphs (3A) to (6)". Sub-paragraphs (3A) to (5) have no direct bearing upon this appeal; and neither did sub-paragraph (6) as it stood until the end of September 1990. But with effect from 1 October 1990 sub-paragraph (6) was amended and a brand new sub-paragraph (6A) was inserted. I set out sub-paragraphs (6) and (6A) as they have stood since that date; and, for the sake of clarity, I have emphasised the words which were inserted into (6): 

"(6) Where, under the terms of a loan taken out for a purpose specified in sub-paragraphs (3) and (3A), interest is payable on accumulated arrears of interest (whether or not those arrears have been consolidated with the outstanding capital), the amount of such interest shall be met under this paragraph as if it were eligible interest but only in so far as it represents interest on arrears incurred during any period - 

(a) when sub-paragraph (l)(b)(ii) applied in that case; or 

(b) when the claimant was not entitled to income support which fell within the period of 20 weeks specified in sub-paragraph (2)(b); or 

(c) where, under the terms or conditions on which a loan has been made, for an initial period of at least 2 years the whole or part of the interest on that loan is not, or has not been, payable: 
and, where either head (a) or (b) applies only to the extent that the arrears do not exceed 50 per cent of the eligible interest that otherwise would have been payable during the period in question and where head (c) applies only to the extent that interest is deferred and accrues further interest under the terms or conditions on which the loan is made. 
(6A) For the purposes of sub-paragraph (6), in determining whether interest is, or is not, payable regard shall not be had to any obligation to pay interest which, under the terms or conditions on which a loan has been granted, is deferred for an initial period of at least 2 years." 

(Note: Sub-paragraph (3A) refers to hire purchase agreements. Neither sub-paragraph (1)(b) (ii) nor sub-paragraph (2)(b) bears upon this appeal.) 

7. The insertion of head (c) into sub-paragraph (6) was directed to what are often referred to as "low-start mortgages"; ie mortgages under which the mortgagor is afforded an initial period of grace. His repayment obligations are, for a period, reduced below what would be the normal rate; and the resulting shortfall is added to the capital sum secured by the mortgage. Prior to the amendment of sub-paragraph (6), the additional interest ultimately payable by virtue of such increase in the capital of the loan would not have qualified as "eligible interest". In consequence of the amendment, that additional interest falls to be treated as eligible interest; although sub-paragraph (6A) makes clear that deferred interest cannot - during the period of deferment - be treated as eligible interest. The issue does not arise for decision here; but I take sub-paragraph (6A) to mean that - from the income support standpoint - it will avail a claimant nothing to make, during the period of grace, payments in excess of the reduced sum specified in the relevant mortgage. Only that reduced sum will qualify. 

8. As I said in the course of the hearing, I myself have no clear notion of the philosophy underlying those amendments. Indeed, I am not persuaded that the amendments were grounded in anything worthy of the name of philosophy. I suspect that they proceeded from the pure expediency of - 

(a) shoring up a tottering housing market, and 

(b) affording urgently required assistance to first-time house buyers. 

Since I am unable confidently to discern the philosophy, I am unable to say whether it should have been projected to cover the position in which the claimant in this appeal finds himself. And at this point I complete my outline of that position. 

9. The papers before me do not give an entirely clear picture of the early stages of the claimant's claim for income support. It appears, however, that he made that claim in February 1992 and that the sum outstanding on his mortgage was taken as £10,894.00, the interest rate being 11.5%. Income support was awarded from 27 February 1992 at the rate of £56.86 a week. That sum included £17.21 by way of housing costs. But further enquiries were made. It was ascertained that as at 10 March 1992 the capital sum outstanding on the mortgage stood at £11,665.81; but that the original sum advanced had been £7,900. The adjudication officer reviewed his original award -as he was entitled to do since that awarding decision had been given in ignorance of, or had been based on a mistake as to, a material fact (see section 104(1) of the erstwhile Social Security Act 1975, now replaced by section 25(1) of the Social Security Administration Act 1992). The element attributed to housing costs was reduced to £12.48 - the figure which represented the interest on £7,900. The effect was to reduce the claimant's total of income support from £56.86 a week to £52.13 a week. The claimant drew my attention to the words, "How much money the law says you need to live on each week", which appear in the notification of an award. If he needed £58.86 to live on according to the earlier decision of the adjudication officer, how did it come about that, a few weeks later, he was supposed to need only £52.13 for that purpose? I emphasised to him the three words "the law says"; and explained that the adjudicating authorities (of which the Commissioner is one) have no proper alternative but to apply the legislation as Parliament has enacted it. Many claimants come before the Commissioner complaining that they simply cannot make do on their income support. That may or may not be so; but the issue lies in the realm of politics and not in the realm of statutory construction. 

10. As a matter of statutory construction, I am quite unable to find that the claimant can avail himself of head (c) of sub-paragraph (6) of Schedule 3 to the General Regulations. For ease of reference, I repeat that head here: 

"(c) where, under the terms or conditions on which a loan has been made, for an initial period of at least 2 years the whole or part of the interest on that loan is not, or has not been, payable;" 

I have no hesitation in construing "initial" as meaning "from the very outset of the loan". That is its natural meaning in that context; and it is a meaning which renders head (c) inapplicable to this claimant's situation. Under the express terms of the Halifax mortgage, the whole of the interest on the loan was payable in the period which immediately followed the making of the loan. In the circumstances of this case, that period was, apparently, a short one. But it undoubtedly existed. The claimant told me that, at the time when he commenced his negotiations with the Halifax, the interest rate was 8%. It rose to 8.5% during those negotiations. If - he maintained - the mortgage had been executed one month earlier, the stipulated initial rate would have been 8%; and he would have exercised his option as soon as it rose to 8.50%. But - for my part - I cannot see how that assists the claimant. If the mortgage had provided for an initial rate of 8% and if the claimant had received a notice of increase to 8.50% within days of having executed the mortgage, there would still have been a period (albeit of only a few days) in which the whole of the interest on the loan was payable. To put it another way: in those circumstances, whether the claimant did or did not exercise the option, interest at 8% would have been due and owing in respect of that initial period; and 8% would have represented - during those few days - the whole of the interest on the loan. 

11. As can be seen from paragraph 4 above, this claimant takes an informed interest in semantics. In the course of the hearing, he went at some length into the possible meanings of "payable". In its broadest sense - he urged - "payable" can mean, simply, "capable of being paid". In that sense, of course, a £5 note owned by A is "payable" to anyone in the world. But I think that he conceded that - in its normal everyday meaning - "payable" imports some subsisting relationship between the payer and the payee. Nevertheless - he contended - an element of flexibility is admissible, as in: "This account is payable by cheque through the post or by cheque or cash at any of our branches". Interesting enough as I found this aspect of the case, I did feel obliged to observe that I considered the discussion to be straying from the realities of the appeal. The claimant then summarised his submission on this count as being that, as used in head (c), "not payable" meant "may not be paid" rather than "must not be paid". I suspect, however, that those semantics were addressed to the position as it was after the claimant's first exercise of his option. I cannot see how they help to bring the claimant's case within head (c). I consider - with some confidence - that, as used in head (c), "payable" means "due to be paid pursuant to an obligation in law arising from the terms and conditions on which the relevant loan was made". To put it another way: if a "payable" sum of interest is not paid on the due date, the mortgagee will have an immediate right of action against the mortgagor. As I have sought to demonstrate in paragraph 10 above, at the start of this mortgage there was a period - however brief - in which the "payable" sum was equal to the whole of the interest on the loan. And - I may add - there was certainly no term in the conditions of loan which afforded to the mortgagor an initial two years' exemption from paying in full the interest on the loan. His initial obligation was to pay that interest in full. 

12. The claimant asked me whether it was lawful for "regulations to be applied in retrospect". That question - of course - can pose problems of considerable complexity. Such problems do not, however, arise here. It is true that in 1972 (when the claimant executed his mortgage) Schedule 3 to the Income Support (General) Regulations 1987 was not even a twinkle in anybody's eye. But that is not in point. No one is now seeking to impugn the propriety of that mortgage or seeking to argue that its effect has been altered by subsequent legislation. We are, however, in the realm of a claim for income support which was made in 1992; and it is both lawful and reasonable that that claim should be assessed in the light of the income support legislation (subsidiary as well as principal) in force at that time. In other words, if an impecunious party seeks help from public funds in respect of the payment of mortgage interest, he must take the relevant law as he finds it at the time. I have sought to construe and apply that law for the purposes of this decision. I myself am in no doubt as to how it falls to be applied. Exactly why it is drafted as it is, I am not - as I have already indicated -in a position confidently to say; and I do not say. 

13. The claimant's appeal is disallowed. 

(Signed) J Mitchell 

Commissioner 
Date: 17 February 1994 

