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1. My decision is that the decision of the SSAT was erroneous in point of law. I set it aside and remit the case for re-hearing in front of a differently constituted tribunal.

2. This is an appeal by the AO, with leave given by me, from the decision of a SSAT dated 30.10.95. The claimant and his wife were both made redundant in May 1992. The claimant claimed Income Support both for himself and in respect of his wife and, from 12.6.92, Income Support was awarded. His wife started work on 1.9.93. That fact was not picked up by the Income Support Office until 3.5.94 as a result of a tax check, and Income Support was last paid on 19.4.94. In response to an enquiry, the claimant declared he was not claiming any Income Support for anyone else and that his wife had been working since September 1993. The AO reviewed the award and decided that for the period 1.9.93 to 19.4.94 the sum of £3,450.31 was overpaid and was recoverable pursuant to Section 71 Administration Act 1992 on the grounds that the claimant had failed to disclose the material fact that his wife was in employment. Nothing turns on the figures and the sole question was whether there was a failure, or a failure sufficiently, to disclose for the purposes of the section.

3. The claimant appealed to a SSAT who heard and allowed his appeal on 30.10.95. They held:

(1) The review by the AO was not justified. Clearly there had been a relevant change of circumstance for the purposes of Section 25(1)(b), in view of the fact that the wife had started work on 1.9.93, and accordingly this finding of the tribunal must be wrong on any view of the matter.

(2) The claimant did not fail to disclose a relevant fact.

(3) Although an overpayment occurred, it was not refundable.

4. Central to the issue were the facts found by the tribunal in findings(3) and (4) viz:

" 3. [The wife] wrote to the UBO on 24 September 1993 notifying them that she had started employment on 1 September and requesting her P45. It was acknowledged by the UBO on the 14 October and several letters were exchanged regarding her last day of unemployment and the correct date of the P45."

This correspondence does not appear in the file and I direct that the whole correspondence referred to, if extant, be placed in the file.

" 4 [The claimant] continued to receive Income Support. He did not tell the Income Support Office that [his wife] had found employment. The UBO and Income Support Offices in Kingston are in the same open plan office in the same building and he assumed that [the wife's] notification was sufficient. At one point (he cannot remember the exact date) their Income Support decreased but was subsequently increased. He thought any necessary correction had been made. He continued to sign-on declaring that there were no changes."

In para 10 of her submissions to me, the AO accepts that those letters were sent but were in relation to the wife's own claim to unemployment benefit. In view of that, I think I can accept for the present purposes that the letters were indeed sent and if by any chance the correspondence cannot be found it would be reasonable to accept that the correspondence was in relation of the wife's own claim for unemployment benefit.

5. The tribunal gave their reasons as follows:

" 1. [The claimant's] Income Support claim was connected to his and his wife's unemployment claim. They had received the B1 claim form from the UBO which happens to be in the same office as the DSS. They had both signed on together...

"2. In these circumstances we consider that the DSS 'can be taken to know the material fact under the doctrine of imputed notice and that there has been no failure to disclose' - as per Commissioner's Decision Hallett in R (SB) 54/83 para 17."

In other words, the tribunal based their decision on the supposition that the UBO was the agent of the Income Support Unit. There is no evidence that that was the case and the mere fact that the two offices may both be agents of the DSS does not make them agents of one for the other, nor does the fact that they share the same open plan office.

6. I will now turn to the relevant principles, which can conveniently be found in Bonner 1997 p63. 

"(1) A personal disclosure to an officer at the local office administering the award of benefit is complete disclosure and absolves a person from further disclosure even if it is not acted on by the Department and the claimant continues to receive benefit or suffers no reduction in benefit."

I think I should, at this stage, consider the agency point. I think that the tribunal have in fact mistaken what the Commissioner said in para 17 of R(SB) 54/83. If one office is in fact the agent of the other, then their knowledge will be imputed to the other and disclosure will be sufficient. But an agent cannot himself constitute himself the agent of a principal: that can only be done by the principal himself, either by way of express or ostensible authority. What the Commissioner was suggesting might be the case in para 17 was , on the particular facts of that case, that the Department of Employment was the agent of the Supplementary Benefits Office. He said:

"It is not in dispute that the officer of the Unemployment Benefit Office undertook to pass the information... on to the Supplementary Benefit Office. The Supplementary Benefit Officer in his submission to the SBAT has stated in writing that the normal practice was to pass such information on. Miss Shuker has told me that this was a recognised way of doing so. If this was correct, it may well be concluded that notwithstanding their denials, the Department of Employment was the agent of the Supplementary Benefit Office... for passing on such information. On that basis, the Supplementary Benefit Office clearly had imputed notice in the very transaction in question..."

The question of the agency was left open for the new tribunal to decide. I can find no evidence that that was the case here, or even that it was seriously argued. However, should he so wish, the claimant will be at liberty to seek to put forward an argument that, in this case, the UBO was indeed the agent of the Income Support Unit according to the normal principles of agency. Agency, however, is to be contrasted from the case where a claimant reasonably supposes that information he has disclosed will in fact be passed on to the correct officer. That is not the same thing at all. Bonner continues:

"(2) A continuing obligation to disclose will exist where a claimant (or someone acting on the claimant's behalf) has disclosed to an officer of the Department either not in local office or not in the section of that office administering the benefits. Such disclosure will initially be good disclosure provided that the claimant acted reasonably in thinking that the information would be brought to the attention of the relevant officer. But if subsequent events suggest that the information has not reached that officer, then it might well be considered reasonable to expect a claimant to disclose again in a way more certain to ensure that the information is known to the relevant benefit section. How long it will be before a subsequent disclosure is required will vary depending on the particular facts of each case."

As I understand it, it is the practice of the Department for a further disclosure to be expected after the second payment following the first disclosure. I would not cavil with such an approach, although each case must depend on its own particular facts. Nevertheless, it must, in my view, be reasonable for a claimant who has disclosed a fact, which would change his level of benefit and whose benefit nevertheless remained unchanged, to realise that something had gone wrong, which he should bring to the attention of the appropriate office. The stronger the claimant held the impression that the information would be brought to the attention of the relevant officer, the longer it will have been reasonable for him not to have made a second disclosure. But, in any event, it seems to me that a relatively short period would, in most cases, be appropriate. In this case there is evidence that at one point the Income Support decreased but was subsequently increased. The increase would cancel out the decrease but it has not, at any rate so far, been suggested that the decrease was in any way related to the disclosure by the wife to the UBO.

7. Finally, Bonner implies that it might be different in certain circumstances, depending on the dicta in para 29 (not in fact 30) of R(SB) 15/87. That para however concerns the disclosure on behalf of another person. Thus disclosure may be made on behalf of a claimant:

(a) if the information was given to the relevant office,

(b) the claimant knew that the information had been given, and 

(c) it was reasonable for the claimant to believe that it was unnecessary for him to take any action himself.

That does not, in my view, go to the adequacy of the disclosure made: it only goes to whether disclosure by one person can be said to have been disclosure on behalf of another. In this context disclosure, as it were, by chance or 'casual or incidental' is not disclosure on behalf of a claimant. While I have relied on the general principles set out in Bonner above, I dissent from the particular view as expressed concerning para 29 of R(SB) 15/87.

8. In view of the manner in which the tribunal decided the case, the further principles I set out would not, of course, have been considered. The new tribunal should ascertain the precise manner and to whom disclosure is said to have been made, together with any documentary evidence, including in particular the letters and correspondence to which I have referred above. It is not for one moment suggested that proper disclosure to the correct office was made. The new tribunal should consider the agency point if argued and whether, within the principles in para 7 above, the disclosure, in these circumstances, by the wife can fairly be described as having been made on behalf of the claimant at all. After that, they should then consider the question of continuing liability should it arise.

9. My decision is set out in para 1 above.

(Signed)

J M Henty
Commissioner
(Date) 7 November 1997

