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1. This appeal is allowed. The decision of the Cardiff social security appeal tribunal given on 18 November 1991 is erroneous in point of law. I set that decision aside and refer the case for determination by a differently constituted tribunal. 

2. The claimant attended an oral hearing of this appeal at which she was ably represented by Mr R Kember of Counsel instructed by Mrs Angela Williams of                                   . The adjudication officer was equally ably represented by Mr Lewis Varley of the Office of the Solicitor to the Departments of Social Security and Health. 

3. The claimant had been receiving income support since April 1988, having been entitled to supplementary benefit before then. On 23 October 1989 she started employment as a cleaner, working for 10 hours a week. She did not disclose to the Department of Social Security that she was working. She believed that she could earn £15 a week without her benefit being affected but it is accepted that her earnings were always higher than that. On 10 April 1991 the Department became aware that the claimant was working, but benefit continued in payment. The claimant stopped work on 7 June 1991. The adjudication officer then reviewed the award of income support and decided that the claimant had not been entitled to income support while she was working. It was accordingly decided that £4,374.60 had been overpaid and was recoverable from the claimant. The claimant appealed. The adjudication officer submitted to the tribunal that the correct amount of the recoverable overpayment was £4,362.91 in respect of the period 23 October 1989 to 7 June 1991. The tribunal allowed the appeal in part, deciding that only the £3,896.42 which was paid to the claimant between 23 October 1989 and 10 April 1991 was recoverable from her. That was because they decided that the overpayment was recoverable under section 53 of the Social Security Act 1986 only to the extent that it was due to a failure by the claimant to disclose the material fact that she was in receipt of earnings and the Department had become aware of that fact. The claimant now appeals against the decision of the tribunal with the leave of the chairman. 

4. It was accepted by Mr Kember that the claimant had failed to disclose the fact that she was working and that therefore any overpayment was recoverable under section 53 of the 1986 Act (now section 71 of the Social Security Act 1992). What was in issue was the amount of the overpayment. It was Mr Kember's submission that the claimant was entitled to income support during the relevant period even though she was working and that the amount of overpayment was therefore merely the amount by which the actual payments exceeded the amount that ought to have been paid. 

5. In the adjudication officer's written submission on this appeal, it was submitted that the tribunal erred in law in failing to make specific reference to the fact that there had been a review. Under section 53(4) of the 1986 Act (now section 71(5) of the 1992 Act) it was a prerequisite for a decision that an overpayment was recoverable that the decision under which the overpayment had been made should have been reversed or varied on an appeal or revised on review. A specific reference to a review is not necessary in all cases but in the present case it might have served to focus the attention of the tribunal on the proper issues, because this was a case where it was the review component of the adjudication officer's decision that was being challenged rather than the recoverability component. On this issue, the fault in this case lies not primarily with the tribunal but with the officer who inaccurately completed the front of form AT2. That form should contain a verbatim transcription of the decision under appeal (which in this case necessarily included the review decision) unless it refers to a copy of the decision to be found elsewhere in the tribunal's bundle of papers. I need say no more on this point and can turn to the main issues in the case. 

6. Those issues are all concerned with the question whether the claimant was entitled to income support in respect of the period while she was working. Work for fewer than 24 hours a week (now 16) did not of itself disqualify a person from benefit. However, it is a condition of entitlement to income support that the claimant be available for employment (section 20(3)(d) of the 1986 Act, now section 124(1)(d) of the Social Security Contributions and Benefits Act 1992) except where regulations provide otherwise. Regulation 8(1) of the Income Support (General) Regulations 1987 provides that a person to whom any paragraph of Schedule 1 to those Regulations applies shall not be required to be available for employment. Paragraphs 5 and 6 of Schedule 1 are relevant to this appeal. At the beginning of the relevant period they read as follows:- 

" 5. A person who provides evidence of incapacity in accordance with regulation 2 of the Social Security (Medical Evidence) Regulations 1976 (evidence of incapacity for work) in support of a claim for sickness benefit, invalidity pension or severe disablement allowance within the meaning of sections 14, 15 or 36 of the Social Security Act [1975], provided that an adjudication officer has not determined that that person is not incapable of work, or a person who is in receipt of statutory sick pay within the meaning of Part I of the Social Security Housing Benefits Act 1982. 

6. A person who is mentally or physically disabled and whose earning capacity is, by reason of that disability, reduced to 75% or less of what he would, but for that disability, be reasonably expected to earn." 

Paragraph 6 has since been amended so as to extend, or at least to clarify, its scope. Regulation 8(3) provided at the material time:- 

"A person, other than one to whom regulation 10(l)(h) applies, to whom none of the provisions of Schedule 1 applies, shall, for any period when - 

(a) he would, were he required to be available for employment, not be treated as so available under regulation 9(1); and 

(b) the adjudication officer is satisfied that, unless income support is paid, the claimant or a member of his family (if any) will suffer hardship, 

not be required to be available for employment." 

A person entitled to income support under regulation 8(3) receives it at a reduced rate (see regulation 22). 

7. The claimant in the present case had been receiving income support without being required to be available for employment on the ground that she was submitting evidence of incapacity so that paragraph 5 of Schedule 1 applied to her. When it was discovered that she had been working, the adjudication officer took the view that that fact showed that she was not actually incapable of work and also took the view that she could not be deemed to be incapable of work. The adjudication officer's reason for deciding that the claimant was not entitled to any benefit at all during the relevant period is expressed in paragraph 6.5 of the submission to the tribunal. 

"Therefore she should not have been in receipt of income support as medically unfit, and would only have qualified for income support by registering as available for work at the Department of Employment and declaring her earnings." 

It was the fact that the claimant was not available for work that led to the adjudication officer to decide that she was not entitled to income support. 

8. Mr Varley, having had his attention drawn to CIS/627/1992, submitted that the tribunal had erred in law because they had failed to consider whether paragraph 6 of Schedule 1 might be applicable to the claimant. I accept that submission. The circumstances of the case clearly gave rise to the serious possibility that paragraph 6 of Schedule 1 might have been applicable to the claimant. However, I do not consider that I have the material upon which to make a decision on this point, in the absence of a concession from Mr Varley, and I refer the case to a tribunal for determination. 

9. Mr Kember submitted that, if paragraph 6 of Schedule 1 was not applicable to the claimant, the tribunal ought to have considered regulation 8(3). This point had been argued before the tribunal who said:- 

"It was not appropriate or possible for the tribunal to deal with that question but it is a matter which should be considered by the competent authority." 

It was common ground before me that the tribunal had erred in their approach because they were the competent authority. However, that was the limit of the common ground because Mr Varley submitted that regulation 13 of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988 prevented the tribunal from considering whether the claimant would have been entitled to benefit under regulation 8(3) of the 1987 Regulations. Regulation 13 of the 1988 Regulations provides:- 

"In calculating the amount recoverable under section 53(1) of the [1986] Act or regulation 11, where there has been an overpayment of benefit, the adjudicating authority shall deduct - 

(a) ....; 

(b) any additional amount of income support which was not payable under the original, or any other, determination, but which should have been determined to be payable - 

(i) on the basis of the claim as presented to the adjudicating authority, or 

(ii) on the basis of the claim as it would have appeared had the misrepresentation or non-disclosure been remedied before the determination; 

but no other deduction shall be made in respect of any other entitlement to benefit which may be, or might have been, determined to exist." 

Mr Varley submitted that, because the claimant's claim for income support did not reveal that she would suffer hardship if no benefit were paid while she was receiving earnings, regulation 13 of the 1988 Regulations precluded consideration by the tribunal of regulation 8(3) of the 1987 Regulations. He further submitted that, in any event, there could not have been hardship because the claimant was being overpaid income support during the relevant period. 

10. I do not accept that regulation 13 of the 1988 Regulations has any bearing on a case such as the present. It is concerned with deductions from an overpayment and so only comes into play after the overpayment has been calculated. The review which results in a decision as to the amount of benefit that ought to have been paid is therefore to be carried out without any fetter being imposed by regulation 13. Regulation 13 is concerned with deductions arising from underpayments of income support in respect of periods other than the period covered by the review giving rise to the recoverable repayment or with deductions from overpayments of benefits other than income support. 

11. Even if I were wrong in that view of the scope of regulation 13, I would not accept Mr Varley's submission. Despite their length, claim forms are not designed to provide an adjudication officer with all the material necessary to answer all questions arising on every claim for benefit; they are designed to ensure that all relevant questions are raised so that the adjudication officer can cause further enquiries to be made where necessary. In R(IS) 5/92, the Commissioner construed the expression "the claim as presented" as including facts that would be discovered by "any reasonable enquiry .... prompted by the claim form". Mr. Varley accepted that, where a claimant provides evidence of incapacity but the adjudication officer does not accept incapacity, there is inevitably raised the question whether the claimant is sufficiently disabled for paragraph 6 to Schedule 1 to the 1987 Regulations to apply to him or her, even though it is unlikely that the material initially provided by the claimant will fully answer that question. Similarly, if that question is determined against a claimant and the claimant does not make himself or herself available for employment, there inevitably arises the question whether regulation 8(3) might apply to him or her. There is always the possibility of hardship where a person is left on an income less than that which is usually guaranteed by a reduced amount of income support. I can see no distinction in principle between the position in respect of paragraph 6 of Schedule 1, which Mr Varley conceded should have been considered by the tribunal, and the position in respect of regulation 8(3). Furthermore, regulation 8(3) must be considered on the assumption that the overpayment was not made. Otherwise the Secretary of State may recover more than he has in truth lost. 

12. Mr Kember further submitted that the tribunal erred in law in finding that the claimant was not incapable of work. The only reason given by the tribunal for finding that the claimant was in fact not incapable of work was that she was actually performing part-time work. However, as work was defined in section 17(1)(a) of the Social Security Act 1975 (to which paragraph 5 of Schedule 1 to the 1987 Regulations makes indirect reference - see now section 57(1)(a) of the Social Security Contributions and Benefits Act 1992) as "work which a person can reasonably be expected to do", it does not necessarily follow that the performance of work will show that a person is not incapable of work, although doubtless that will usually be the case. I therefore take the view that the tribunal's decision is erroneous in point of law in this respect even though their conclusion may have been correct. 

13. The tribunal also considered whether the claimant should be deemed under regulation 3(3)(ii) of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983 to be incapable of work but concluded that she should not. In the claimant's grounds of appeal it was submitted that regulation 3(3)(ii) had no relevance to this case but in CIS/627/1992 I have given reasons for holding that regulation 3(3)(ii) is relevant to income support claims notwithstanding the fact that the 1983 Regulations were made under, and for the purposes of, the Social Security Act 1975. Having had his attention drawn to that decision, Mr Kember submitted that the tribunal had not applied regulation 3(3)(ii) properly but I agree with the view expressed in CS/42/1987 that the circumstances in which regulation 3(3)(ii) can apply are limited and I take the view that the tribunal were entitled to reach the decision they did and gave adequate reasons for what was essentially a value judgement. 

14. All these matters will, of course, be at large before the tribunal to whom this case is now referred. There can be no doubt that the original award of income support should be reviewed on the ground of change of circumstances and there is also no doubt that it should be revised because, even on the view most favourable to the claimant, her earnings were such as to reduce her entitlement to income support. The tribunal must consider what decision to substitute for the one under review which requires them first to consider whether paragraph 5 of Schedule 1 continued to apply to the claimant during the relevant period. If not, they must consider whether paragraph 6 of Schedule 1 applied to her and if that did not apply either they must consider whether regulation 8(3) applied to her. I suggest that the claimant's representative should set out her case on these questions in a written submission to the tribunal. It will then be helpful if the adjudication officer were to make a written submission in reply and to include in that submission calculations of the total, and the recoverable part of, overpayments which would follow from the various conclusions the tribunal might reasonably reach.

(Signed) M. Rowland 
Commissioner 
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