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[GWRANDAWIAD/ ORAL HEARING]
1. My decision is that the decision of the Social Security Appeal Tribunal given on 1 November 1994 on the claimant's entitlement to income support was not erroneous in law, and this appeal by the adjudication officer is therefore dismissed.

2. I held an oral hearing of this appeal which had been directed by another Commissioner at the request of the claimant. In the end he did not appear in person or by a representative although he had sent in detailed written submissions, all of which I have considered. The adjudication officer appeared by Mr Daniel Jones of Counsel, instructed by the Solicitor to the Department of Social Security. 

3. In the end, it turned out that this appeal revolved around only nine or ten days of income support for the claimant; although Mr Jones informed me that the adjudication officer wished to proceed with the appeal and have it dealt with in detail as similar points may arise in other cases. The claimant who is a man now aged 26 claimed income support from 21 March 1994 but had it disallowed on the ground that he had a wife in remunerative work. What she was doing was working as a voluntary carer for handicapped people on a community based project at a camp or holiday village in Philadelphia in the United States of America, where both she and the claimant had done similar voluntary work in the past; I think they may even have met there.

4. According to the facts found by the tribunal which are not in dispute, the village is run by a charitable or community based organisation which is plainly nothing like a commercial concern or a normal employer. While working as a volunteer on the project the claimant's wife was provided with somewhere to sleep, and her meals, along with the other voluntary workers and the handicapped people. Apart from the satisfaction of doing the work itself, she received nothing else except medical cover and a small cash payment towards her own out of pocket expenses, amounting to US$75 or about £40 a month. The work had admittedly occupied her for more than 16 hours a week.

5. At the end of March 1994 she stopped work on the project and came to the United Kingdom to rejoin her husband. His entitlement to income support came to an end in any case on or about 1 April 1994 because he ceased to attend to sign on as available for work: see the adjudication officer's further submission dated 16 May 1996 at page 80 and the enclosure at page 81. It is common ground however that for the nine or ten days from his claim until the end of March 1994 the claimant met the conditions for entitlement to income support, apart from the question of whether his wife was in "remunerative work" for the purposes of the income support regulations. If she was, his claim failed for this period also, because he did not meet the condition in s.124(1)(c) Social Security Contributions and Benefits Act 1992 that to qualify for income support a claimant must not be engaged in remunerative work, or be one of a couple whose other member is so engaged.

6. The tribunal held on 1 November 1994 that the voluntary work on which the claimant's wife was engaged did not count as remunerative work for this purpose. They rejected the adjudication officer's argument that because of the bed, board and cash expenses she received at the camp as a voluntary worker, she was engaged on work "for which payment is made or which is done in expectation of payment" within the definition in reg 5(1) Income Support (General) Regulations 1987 SI No 1967. Instead they held that she fell within reg 6(c), by which (as in force in March 1994) a person 

"shall not be treated as engaged in remunerative work in so far as ... he is engaged by a charity or voluntary body or is a volunteer where the only payment received by him or due to be paid to him, is a payment which is to be disregarded under regulation 40(2) and paragraph 2 of Schedule 9 (sums to be disregarded in the calculation of income other than earnings)".

7. The gist of the tribunal's reasoning appears from the record of their decision, on pages T48-T48A: 

"5. [The claimant's wife] is not to be treated as being engaged in remunerative work because notwithstanding the fact that she was working for more than 16 hours per week, she was in accordance with regulation 6(c) merely engaged by a voluntary body and the only payment received by her was a payment approximating to £40 per month which was for expenses and as such was to be disregarded under regulation 40(2) and paragraph 2 of Schedule 9 to the General Regulations.

6. The only payment she received was the £40 per month. She had no other earnings.... the Tribunal are satisfied that it is reasonable in view of the nature of the work for [her] to provide her services free of charge, because she had been working in this way before she married. 

7. It is argued by the adjudication officer that if a person is being reimbursed for all or most of their living expenses, it is probably reasonable to treat them as engaged in remunerative work if they are working for 16 hours per week by comparing the work [the claimant's wife] does with work which is done by people working for summer camps or working as "au pairs". The essential difference, however, is that such work would be undertaken on a commercial basis whereas the work [the claimant's wife] does is purely voluntary and is done for the benefit of the disabled members of the community and as such notwithstanding that she is provided with food and shelter by the community, she is essentially working for a voluntary organisation in circumstances where the tribunal is satisfied that it is reasonable in view of the nature of the work that she was doing to provide her services free of charge. 

The tribunal regard the expenses she received of £40 per month to cover purely and simply her personal out of pocket expenses and nothing more". 

8. Under reg 40(2) and para 2 of sch 9, certain payments in respect of expenses are to be disregarded in the calculation of a claimant's "income other than earnings" for income support purposes. It is relevant also to observe that if there was any question of the claimant's wife having to be treated as a "employed earner" in respect of her voluntary work, reg 35(2) specifically provides that "earnings" is not to include any payment in kind. Further, the tribunal's finding that the £40 per month covered simply personal out of pocket expenses while working away from home on the project means that there could be no question of these payments counting as "remuneration or profit" on general grounds. Thus the only conceivable way in which the value of what was paid or provided to the claimant's wife could come in as income under the regulations would be as "income other than earnings". 

9. Para 2 of sch. 9 provides for the exclusion of 

"any payment in respect of any expenses incurred by a claimant who is - 

(a) engaged by a charitable or voluntary body; or

(b) a volunteer,

if he otherwise derives no remuneration or profit from the employment and is not to be treated as possessing any earnings under regulation 42(6) (notional income)."

10. Finally, reg 42(6), as the tribunal correctly observed, operates in normal cases to treat a person who performs services for another person at less than the going rate as if he had "income other than earnings" equivalent to the difference, but is expressly stated not to apply to "a claimant who is engaged by a charitable or voluntary body or is a volunteer if the adjudication officer is satisfied that it is reasonable for him to provide his services free of charge". 

11. As noted above the tribunal held that it was reasonable in the circumstances for the claimant's wife to provide her services free of charge. On the facts of this case, that was an entirely proper and unassailable finding and on behalf of the adjudication officer Mr Jones rightly did not seek to challenge it. Nor did he seek to challenge the tribunal's finding that the £40 a week was to reimburse the claimant's wife for her personal out of pocket expenses and nothing more; and it is also accepted, again in my view rightly, that the organisation running the camp was a "voluntary body" within that expression as it stood in the regulations at the material time. (Shortly afterwards the wording was changed slightly to refer to a "voluntary organisation" but the change appears to me to make no difference of substance so far as this case is concerned). It is further accepted that the claimant's wife was so far as material a "volunteer" so that no question in fact arose whether she was an "employed earner".

12. The adjudication officer's case on the appeal, as set out in the written submissions and amplified for me by Mr Jones at the hearing, is first that the claimant's wife must be treated as having been in remunerative employment by virtue of receiving free bed and board in exchange for the work she did, because this has to be treated as a "payment in kind" so as to make her work "done in expectation of payment". This would have the effect of putting her within reg 5 (1) and taking her out of reg 6(c), because though engaged by a charity or voluntary body her "payments received" would not be restricted to the payment of expenses falling to be disregarded under sch. 9 para 2. Further or alternatively, it is said that sch. 9 para 2 cannot apply either, because the reference to "expenses incurred" in that paragraph must be restricted to expenses directly related to the employment in the sense of assisting in its performance, not just personal incidental expenses to cover such matters as toiletries and telephone calls home, and the £40 the claimant's wife received was indisputably in the latter category.

13. Despite Mr. Jones's persuasively argued submissions I have reached the conclusion that neither of them is correct and that the tribunal were right in the way they understood and applied the law. In my judgment, although payment for work can no doubt as a matter of general law be made in kind as well as in cash in appropriate circumstances (CAO v. Ellis, unrep. CA, 15 February 1995) the prime meaning of a "payment" must be the handing over of money or money's worth. The mere provision of sleeping accommodation and meals for voluntary workers in common with other workers and inmates at a camp is well outside any reasonable meaning of the expression. In addition, it appears to me that reg 5(1) in referring to "work done in expectation of payment" is clearly directed to the kind of arrangement where the payment, in whatever form it is made, is by way of consideration or remuneration for the performance of the work. I do not think the kind of arrangement where a volunteer is provided with meals or sleeping accommodation falls within this. Even a slave gets some food to keep him alive and a place to sleep, but that does not make it right to describe him as a person working in expectation of payment.

14. On the second point the "expenses" falling to be disregarded under sch 9 para 2 are not in my judgment limited to expenses directly incurred in or for the performance of the work itself, such as special clothing or equipment. They also include personal incidental expenses of the kind to which the tribunal found the £40 a month paid in this case to be wholly related. The paragraph would not of course cover expenses that had nothing to do with the person being a voluntary worker, but equally it seems to me that the use in para 2 of the general expression "any expenses incurred" is a clear indication that the allowance where that paragraph applies is to be more generous than under para 3 (for employed earners) which follows immediately afterwards and uses the more restrictive expression "expenses wholly, exclusively and necessarily incurred in the performance of the duties of the employment".

15. For those reasons, the tribunal's decision on the facts of this case was in my judgment right, the claimant was entitled to his income support for the nine odd days while his wife was still working as a voluntary worker, and this appeal by the adjudication officer is therefore dismissed.

(Signed)

P L Howell
Commissioner 
7 May 1997 

