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[ORAL HEARING]
1. This appeal by the claimant must be dismissed, as in my judgment there was no error in law in the decision of the social security appeal tribunal given on 16 October 1996. The decision that the sum of £1,271.43 overpaid income support is recoverable from her is therefore confirmed. It was accepted by the tribunal and is plain throughout the papers that she has acted honestly and merely made an innocent mistake, so I trust the Secretary of State will act with discretion in deciding how and over what period to recoup the overpayment. The claimant is a lone parent with a young daughter to bring up, and no doubt needs all the assistance she can get.

2. I held an oral hearing of this appeal at which the claimant was represented by Richard Clayton of Counsel instructed by J M Wilson, solicitors, and the adjudication officer appeared by Rachel Perez of the solicitor's office, Department of Social Security.

3. The facts are very simple and it is only the way the law is worded that has given rise to the appeal having to be brought this far. The claimant is a lady now aged 32 who separated from her husband in May 1993. She went to live in a bedsit with her daughter who was then aged three, and had to claim income support as the husband was not providing adequately for them. According to her evidence which was accepted by the tribunal, when she went to enquire about income support she told the first person she met in the office, who was the receptionist, that he was paying £10 a week for the two of them. She was given a claim form which she completed by herself in the waiting room, signing the usual declaration at the end that the information given on the form was correct and complete: see pages 1-24 in the appeal file. However for some reason which is now obscure she answered No on page 17 of the form, where she was asked in quite clear terms whether she had any money of any kind coming in such as voluntary maintenance; and stated that the only income she had at all was her child benefit for her daughter (also coincidentally £10 a week) which she correctly entered on page 15. The effect of her signed answers on the form was thus to understate the weekly money she had coming in by £10. 

4. The claimant took her completed form to a cubicle to hand it in and asked the clerk there to check over that she had completed it in the right way, but without mentioning anything to this clerk about the maintenance she was receiving from her husband. Consequently the error in the form went undetected and she was awarded income support on the basis of a weekly income of £10 only, instead of £20. Income support on the mistaken basis continued to be paid to her from May 1993 till the end of October 1995, while her husband also continued to pay her the £10 maintenance for their daughter on a weekly basis in cash. 

5. None of this is at all disputed by the claimant, and on the department's side it is fully accepted that the claimant is an honest person who never deliberately made any secret of the maintenance she was receiving and has notified all other changes in her circumstances throughout her claim: see page 1C. Some blame for the misunderstanding may attach to the computerised notifications she was sent about the way her benefit was calculated, which showed that account was being taken of £10 a week coming in without making it at all clear what this was: see page 26. However that may be, it was not until October 1995 that the mistake came to light; by which time the total overpayments added up to £1,271.43 as shown on page 32.

6. Exactly what the department then did is not entirely clear from the documents before me which are incomplete: but it is beyond dispute that an adjudication officer then made a decision revising the claimant's weekly income support, and that it was reduced from then on. No steps appear to have been taken at that time towards recovering the overpaid benefit she had already had. 

7. That remained the position until after 18 March 1996, which was the date of the Commissioner's decision in case CIS 451/95 in which it was held that under s. 71 Social Security Administration Act 1992 as it then stood, action to recover overpaid benefit could be taken by the Secretary of State only where the procedure laid down in the section had been strictly adhered to. In particular s. 71(5) meant that benefit overpaid under a mistaken award due to misrepresentation or non-disclosure could be held recoverable only where the determination required under s. 71(1)-(2) of the amount overpaid and recoverable (I will call this a "recovery determination") was made together with, and not separately from, the determination also required under s.25(1)(a) to review and correct the original award of benefit for the relevant period. (I will call that a "revised entitlement determination": the making of such a determination being essential before any question of recovery can arise because otherwise the original award of benefit would continue to have conclusive effect for the relevant period and the overpaid claimant would be legally entitled to keep the overpayment: s. 60 of the Administration Act and CSIS 137/94 Appx paras 5-10.) 

8. Following the decision in CIS 451/95 and no doubt some tightening up of the department's internal procedures, the decision letter against which the appeal to the tribunal in the present case was brought was issued on 13 May 1996: pp. 27-32. The operative part of the decision on page 31 states that the adjudication officer making it has reviewed the original award of income support to the claimant from 24 May 1993 for ignorance of material fact, and revised her entitlement for the period 24 May 1993 to 30 October 1995 to a "lower rate". The amount of the revision is shown by the second part of the decision, stating that by reason of the claimant's misrepresentation about her maintenance when making her claim to benefit she had been overpaid £1,271.43 income support over this period and that this amount was recoverable from her.

9. Taken at face value the terms of this letter imply that no previous review of the claimant's entitlement to income support had been carried out as regards the period of the overpayment and that this was being considered for the first time, in conjunction with the question of recovery as required by s. 71(5), by the adjudication officer in making the decision issued on 13 May 1996. However when the matter came before the tribunal on 16 October 1996, the claimant who appeared with her representative produced further documentary evidence which satisfied the tribunal that the decision of 13 May 1996 as recorded on page 31 was not in fact to be taken at its face value, as the revised entitlement determination for the relevant period had apparently been made the previous October. It is unfortunate that the department itself failed to attend the tribunal to provide assistance on this basic factual question, the importance of which must have been instantly recognisable in view of the recent Commissioner's decision. However the tribunal were clearly satisfied that the material produced to them was sufficient to draw their own factual conclusion. The chairman's note of the proceedings on page 39 records the production of a letter of 29 August 1996 showing a review carried out in October 1995, and the tribunal's clear finding is recorded on page 43 para 2 that "it appears that the recoverable overpayment decision was made at a later date than the review decision."

10.On behalf of the adjudication officer Ms Perez sought to persuade me to take account of further material produced at a late stage from the department's records, which she said might throw a different light on this factual question, though it was far from conclusive; and that I should set aside the tribunal's decision for failure to enquire into it more fully. I was not satisfied that it would be right for me to do so, and thus reopen a question of fact on which the tribunal made and recorded what is in my view a perfectly clear finding. Although the documentary evidence on which they based their finding has unfortunately not been retained in the appeal file, it is apparent from para 2 on page 43 that they had the decision in CIS 451/95 fully in mind; and I decline to assume against them, as Ms Perez is in effect asking me to do, that despite this they must have been addressing the wrong question or basing themselves on inadequate evidence in making a finding that did not accord with the departmental letter of 13 May 1996. 

11.For the purposes of this appeal I therefore base myself, as the tribunal did, on their finding that what really happened was that the revised entitlement determination governing the relevant period 24 May 1993 to 30 October 1995 had been made some time before the recovery determination of 13 May 1996 under appeal to them: so that the first part of the decision letter on page 31 had merely repeated past history without itself having any revising effect. It must follow that the tribunal were correct in holding the adjudication officer's recovery determination of that date in the sum of £1,271.43 to be defective for failure to comply with s. 71(5) as explained in decision CIS 451/95.

12.On that basis it was common ground that the main issue on the appeal to me was whether the tribunal erred in holding that they had jurisdiction on 16 October 1996 to substitute their own recovery determination under s. 71(1)-(2) in the same sum, by virtue of alterations to s. 71 made on 24 July 1996 by the Social Security (Overpayments) Act 1996. On behalf of the claimant Mr Clayton submitted that they were wrong to take the view that the amended legislation empowered them to base a recovery determination on a revised entitlement determination which on their own finding had been carried out in the previous October, before the legislation was amended. Secondly he said that even if they did have the jurisdiction they had erred in law in the way they exercised it, as in determining that the claimant had made a misrepresentation on her form they had failed to take account of the actual disclosure she had made to the first person in the department she had come in contact with when attending to claim benefit.

13.On the jurisdiction point I have no doubt that Mr Clayton's submissions, though well argued, were wrong. In my judgment the tribunal were clearly right to hold that they had jurisdiction on 16 October 1996 to make a recovery determination in place of the adjudication officer's defective one. Under the amended form of s. 71 a recovery determination under s. 71(1)-(2) can now be validly made as a separate operation from the revised entitlement determination relating to the same period, provided that (as required by the new s. 71(5A) and on general principle for the reason explained in para 6 above) there has in fact been a proper revised entitlement determination at some point before the recovery determination is made. 

14.The question of whether a recovery determination under the amended s. 71 can be made after 24 July 1996 in transitional cases where the revised entitlement determination for the relevant period under s. 25(1)(a) was before that date is in my judgement conclusively determined in favour of the department, and against Mr Clayton's argument on behalf of the claimant, by s. 1(5) Social Security (Overpayments) Act 1996. This provides that the amendments apply "where a determination mentioned in section 71(1) of the 1992 Act is made after the day on which this Act is passed, and the date of the occurrence of any other event is immaterial." The "determination mentioned in section 71(1)" is a recovery determination. 

15.The only possible meaning for the words used is that such a determination may validly be made after the passing of the amending Act on 24 July 1996 in any case where the requirements as to misrepresentation, etc., are present and there has been a revised entitlement determination, whatever its date. The express words preclude reliance on any general presumption against retrospective legislation, though I should record that Ms Perez did not concede that this general principle would have been brought into play by these particular legislative changes anyway. Mr Clayton sought to argue that taking the revised form of s. 71 as a whole the reference in s. 1(5) of the amending act to a "determination mentioned in section 71(1)" should be read as referring only to a determination made at the initial stage of the adjudication process by an adjudication officer, and not a determination made on appeal. That appears to me plainly unarguable in view of the express references in s. 71 and in s. 1 of the amending act itself to determinations under s. 71(1) being made on appeal. 

16.The tribunal were therefore right in my view to hold that they had jurisdiction to make their own recovery determination under s. 71(1) on 16 October 1996, in place of the one under appeal to them which they held defective.

17.That leaves the question of whether the tribunal separately erred as Mr Clayton suggested in failing to consider adequately that the claimant's misstatement on the printed form might have been sufficiently qualified by her verbal statements so that she had not made a misrepresentation at all. In support of this he cited what was said by the Commissioner in case R(SB) 18/85 about the tribunal having to take into account the circumstances surrounding the signing of relevant forms, and in particular the observation in para 10 that "the tribunal had to consider not merely the written documents, but any oral observations made by the claimant which accompanied them."

18.I do not accept this submission. The assessment of whether what was said and done by a claimant adds up to a misrepresentation must be a matter of fact and degree for a tribunal hearing the evidence. Accepting that the claimant's conduct and the circumstances surrounding the submission of a claim may properly be taken into account in assessing whether a statement amounting to a misrepresentation has really been made, it is still a matter of common sense that to displace a clear misstatement made on a written claim form (which is of course the principal way in which the department is provided with the information it needs to assess the claim) any verbal qualification needs to be unambiguous and given in a way reasonably likely to bring to the attention of the person actually dealing with the claim that its contents are not necessarily to be relied on. As appears from the chairman's notes of the proceedings at page 39 the tribunal in this case did have what was said in R(SB) 18/85 specifically drawn to their attention; and their reasons for concluding that the initial mention to the receptionist was not sufficient to displace the express misstatement she accidentally made on the form appear clearly from their decision on page 43. Their conclusion that she had made a misrepresentation, albeit an accidental and innocent one, is not in my view impeachable.

19.For those reasons I conclude that there was no error of law in the decision of the tribunal and I therefore dismiss this appeal.

Signed

P L Howell
Commissioner 
13 February 1998 

