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1. This is a claimant's appeal, brought by leave of the Commissioner, against a decision of the social security appeal tribunal dated 23 August 1990 which confirmed a decision issued by the adjudication officer on 3 July 1990. My own decision is as follows: 

(1) The aforesaid decision of the appeal tribunal is erroneous in point of law and is set aside. 

(2) Pursuant to section 101(5) of the Social Security Act 1975 (as amended) the case is referred to the appeal tribunal for determination in accordance with the principles of law set out in this decision and, in particular, with the direction set out in paragraph 37 below. 

For reasons which appear clearly from this decision, the matter is one of considerable urgency to the claimant. I trust, accordingly, that the appeal tribunal rehearing will be appointed as soon as is conveniently possible. 

2. I held an oral hearing of the appeal. The claimant attended and was ably represented by Mr K McIntyre of the             of the London Borough of          . The adjudication officer was represented by Mr M Jenking-Rees, of the Office of the Solicitor to the Departments of Health and Social Security. Mr Jenking-Rees had obviously prepared his submissions very thoroughly. I must confess that he offered points which were novel to me. Indeed, were I to accept some of those points, the generally accepted approach to this type of case would be significantly modified. 

3. The claimant is a single man who was born in 1954. He is the owner of the long lease of a maisonnette in Islington. The maisonnette is his home. It consists of a living-room, two bedrooms, a kitchen, a bathroom and a hallway. Upstairs is a loft which has been converted into a bedsit. I understand that at present the claimant is living there by himself; but on 5 June 1989, when he signed a form Bl, a flatmate and a lodger (both men) were also living at the premises. At the hearing I was told that the claimant bought the long lease in 1986. I do not know the price at which he bought it - nor the extent to or manner in which he borrowed funds with which to make up the purchase price. It does seem to be established, however, that on 31 March 1989 the claimant executed a mortgage by which the sum advanced to the claimant was charged upon his leasehold interest. I should like to be specific in respect of the details; but I cannot be, for the papers contain no documents or copies of documents which directly evidence the mortgage. The mortgagee is variously given as "National Home Loans" and "National Home Loans Corp Ltd". The mortgagee may, in fact, have been National Home Loans Organisation Plc; but I suppose that it does not really matter. There are indications in the papers that the sum originally advanced was £138,750. On form AT2, however, it is stated that "there is an outstanding mortgage of £146,326". As is customary (and, in my view, somewhat regrettable) the form AT2 is not dated. It must have been prepared, nevertheless, fairly soon after 17 July 1990, which was the date upon which the Department of Social Security received the claimant's grounds of appeal to the appeal tribunal. At the time when the form AT2 was prepared the claimant was in receipt of income support in the sum of £456.81 per week. Of that sum no less than £420.11 represented housing costs; and those housing costs consisted almost entirely of the interest due to the mortgagees. (The ground rent payable by the claimant is £50 per year - so approximately £1 of the weekly housing costs related to that obligation.) As I explain in more detail in the next paragraph, the claimant lost his employment with effect from 23 March 1989, which was, as it happened, just a week before he executed the mortgage which lies at the root of this appeal. Since then he has been falling further and further into arrears with his payments to the mortgagees. A loan of £5,000 from a relative afforded sufficient relief to enable the claimant to obtain suspensions (upon terms) of an order for possession granted to the mortgagee by the Clerkenwell County Court; but it is manifest that his present situation is perilous indeed. 

4. From 1984 until 1989 the claimant worked as a money markets trader and broker. He describes his income as having been "upwards of £30,000 a year". But, with effect from 23 March 1989, he was made redundant. Payment in lieu of notice carried him to 29 April 1989. He registered as unemployed on 30 March 1989. For a couple of months he was confident that he would soon find another job. However, in his own words, "Two very likely positions fell through." He has diligently sought employment - but without success. Income support was awarded with effect from 30 April 1989. As I have already indicated, it included a very large sum by way of housing costs. Of course, only the interest element of mortgage repayments can be the subject of housing costs. Despite his income support, the claimant steadily fell into arrears with his mortgagee. On 18 December 1989 the mortgagee obtained from the Clerkenwell County Court an order for possession. No copy of that order is in the papers; but there is a copy of a suspended order dated 17 May 1990. By that latter order the claimant was required to deliver possession by 14 June 1990, but it was suspended upon the terms that the claimant should pay to the mortgagee - 

"(a) the arrears of £10,105.86 now due under the mortgage (or legal charge) (and the costs) by instalments of £1,650.00 by 31st May 1990, £2,750.00 by 30th June 1990, thereafter at £800.00 per calendar month; and 

(b) all sums to become payable by way of capital and interest or otherwise under the mortgage (or legal charge) when such sums shall become due or would have become due had there been no default." 

The loan of £5,000 from a relative (cf paragraph 3 above) assisted towards compliance with those terms; but it could only go so far; and the claimant has been fighting a rearguard action with the mortgagee in the Clerkenwell County Court. I understand that the Court has displayed a measure of patience pending the promulgation of this decision. The future, however, I cannot predict. 

5. In January 1990 the claimant put the maisonnette upon the market for sale. He opened at a price of £215,000, hoping to get £210,000. Thereafter he has successively reduced the price to £190,000 and £188,500. At the time when he put the property on the market he was unacquainted with the relevant income support provisions. He has since said, more than once, that had he been acquainted with those provisions, he would have put the property on the market some six months earlier than he actually did. 

6. It was not until 28 June 1990 that the claimant was interviewed in the context of a possible restriction of payment of his housing costs. At that interview he said that he had had, until then, no reason to believe that there were any problems presented by the meeting of those costs; and it has never been suggested that he was then telling other than the truth. He mentioned the litigation which was in progress (cf paragraph 4 above), making it clear that his maisonnette had not, as at that date, been repossessed. He told of his efforts to sell the maisonnette, particularising the reductions in the asking price. In the course of the interview he was informed that a restriction would be imposed in two months time. He asked to see a senior officer of the Department of Social Security. That was accorded him. The meeting took place on the following day (29 June 1990). At that meeting it was explained to him that, in strict law, the restriction should have been imposed 12 months after his initial entitlement to income support. (That initial date was 30 April 1989 - cf paragraph 4 above.) The relevant legislation was outlined to him. It was confirmed that the restriction would be imposed in two months time. 

7. At the root of these proceedings is the decision which the adjudication officer issued on 3 July 1990. I set it out in full: 

"The claimant's applicable amount for income support includes an amount for housing costs of £420.11. Entitlement will be restricted from 30/8/90 because - 

1. the home is larger than is required by the claimant and 

2. it is reasonable to expect the claimant to obtain alternative accommodation." 

In his explanation of that decision, the local adjudication officer expressly deferred computation of the sum to which the housing costs element was to be restricted. The appeal tribunal confirmed the adjudication officer's decision of 3 July 1990; but it, too, made no pronouncement as to the reduced sum. Indeed, the papers are entirely silent as to that sum. Perhaps unsurprisingly, both parties have confined their attention to - 

(a) whether a restriction falls to be imposed at all, and 

(b) the date from which any restriction should take effect. 

In a direction issued on 20 June 1991 a Commissioner (not myself) explicitly sought guidance from the adjudication officer as to the precise form of the decision which he (the adjudication officer) considered that the Commissioner should give in the event that the Commissioner should see fit to dispose of the case by giving the decision which the appeal tribunal should have given. That elicited from the adjudication officer now concerned a further submission, dated 9 July 1991, in which further observations were made in respect of issue (b) above; but there was still no mention whatever of any post-restriction sum. At the hearing before me the claimant himself told me that his housing costs were, in fact, restricted as from 30 August 1990 and that thereafter they were carried into his income support at "about £50 a week". And that is the sum total of what I know about this aspect of the case. I dare say that it is reasonable to conclude that both parties are agreed that, if there is to be a restriction, the reduced sum is to be "about £50 a week". I wish to make plain, however, that the size of the reduced sum (if any falls to be applied) will be entirely at large before the fresh tribunal which rehears this case. I must also express my surprise at the fact that the size of the reduced sum does not appear to have been the subject of any decision issued by the local adjudication officer. 

8. In the Appendix to this decision I have set out such provisions of the Income Support (General) Regulations 1987 [SI - 1987 - No 1967] as appear to be directly in point. The General Regulations come into force on 11 April 1988. To date - and true to the wont of social security legislation - they have been the subject of at least 17 amending instruments, not counting orders specifically devoted to up-rating. Schedule 3 to the General Regulations is entitled "Housing Costs" - and I have quoted substantially from paragraph 10 ("Restrictions on meeting housing costs under this Schedule"). That one paragraph has been amended by no less than five different instruments taking effect, naturally enough, from five different dates. Since I am writing a judicial decision and not an academic critical apparatus, I have in the Appendix confined my quotations to the paragraph as it stands at the date of this decision. That is not, however, the form in which it has stood throughout the (relatively brief) period since the adjudication officer's decision issued on 3 July 1990. There have been additions and an insertion taking effect, variously, on 1 October 1990 and 8 April 1991. Those I have indicated in the short note which concludes the Appendix. I have not thought it necessary to specify minor and insignificant amendments consequential upon the additions and the insertion. I shall, of course, tailor what follows in this decision to the form in which paragraph 10 stood at any material point in the narrative which I have set out in paragraphs 3 to 7 above. Moreover, for the purpose of writing this decision I have assumed that anyone who is sufficiently interested to read it will already be aware of the general effect of the provisions in the Appendix. Should there be any reader who does not fall into that category, two minutes spent perusing the Appendix will put him or her fully in the legislative picture. 

9. Legislating fairly to meet the situation the subject of paragraph 10 of Schedule 3 to the General Regulations involves achieving a balance between a strong and sensitive public interest and equally strong and sensitive humanitarian principles. Income support is a non-contributory benefit, often regarded (by those who have never required it) as a state "hand-out". A taxpayer struggling to maintain his family and meet his mortgage commitments upon an income for which he works hard is very liable to feel acute resentment when he reads in a newspaper that a wholly unemployed person (a "layabout" in that taxpayer's terminology) is being reimbursed by the state in respect of mortgage interest payments which may amount to several hundreds of pounds a week. Seen from the other side, however, may be an erstwhile hard-working person who, through no fault of his or her own, has been thrown from employment which had allowed him or her to maintain a satisfactory standard of living in a relatively costly home. The fall of the mighty is always prone to gladden the heart of onlookers. But some of those who have fallen in the recent recession were never all that "mighty"; and their plight is capable of evoking a measure of sympathy. The income support legislation has sought to strike a reasonable balance. For their part, the Commissioners have striven towards the like goal. 

10. Canvassed in the course of the hearing before me were the decisions in R(SB) 6/89 and R(SB) 7/89. Those decisions were given by two different Commissioners (neither of them myself). They hinged upon regulation 21 ("Restrictions where amounts excessive") of the now revoked Supplementary Benefit (Requirements) Regulations 1983 [SI - 1983 - No 1399]. But the wording of regulation 21 was, in its essentials, almost identical to the wording of paragraph 10 of Schedule 3 to the General Regulations. Paragraph (4) of regulation 21 was to exactly the same effect as is sub-paragraph (6) of paragraph 10 - down to the words which were added to sub-paragraph (6) with effect from 8 April 1991; there was, that is to say, like provision in respect of the two consecutive periods of six months. Of that provision the Commissioner said this in paragraph 8 of R(SB) 7/89: 

"The claimant's complaint throughout has been that he was not given any notice of his benefit being reduced, or of the possibility that it might be, and that the first he knew of it was the adjudication officer's decision of 26 September 1986 [which imposed an immediate and specific restriction on the claimant's housing costs]. In appropriate circumstances, regulation 21(4) of the Requirements Regulations 1983 provides for no restriction to be imposed during the first six months of entitlement to benefit, or during a subsequent period of six months provided 'the claimant uses his best endeavours to obtain cheaper accommodation'. It is true that the regulation contains no express provision for notice to be given to the claimant of any impending restriction but, while I am unaware of what the usual practice may be, it seems to me to be plain that such notice is implicit in the paragraph. Where a claimant has been awarded benefit which includes a sum in respect of housing costs then, bearing in mind that, by regulation 6(a)(i) of the Supplementary Benefit (Resources) Regulations 1981 [SI 1981 No 1527], the value of 'the home' is to be disregarded, the claimant must be made aware at some stage (even if not necessarily at the inception of benefit) that he will or may be required to find alternative accommodation. To hold otherwise would be to fly in the face of common sense, let alone common justice. In the instant case there is evidence that the claimant received no such notice. The tribunal failed to address this point and their failure to find when, if at all, the period began during which the claimant should have used his best endeavours to obtain cheaper accommodation is an error of law which goes to the root of the issues in this case." 

11. In the case now before me the claimant's complaint is analogous to the complaint of the claimant in R(SB) 7/89. Had he known about the restriction provisions, he would have put his home on the market six months sooner than he actually did (cf paragraph 5 above). What he was told at the interviews on 28 and 29 June 1990 came as a shock to him. He had, of course, already had his home on the market for six months by then - but that was in consequence of his personal financial difficulties which had been emphasised by the County Court order dated 18 December 1989. It had never occurred to him that a difficult position would be rendered a horrendous one by virtue of his being deprived of the means to meet, at least, the interest due under his mortgage. He was grateful enough for the two months grace accorded to him in mid-1990; but it was quite inadequate to stave off disaster. 

12. The relevant provisions (including regulation 21 of the Requirements Regulations 1980 and 1983) have been in force now for 11 years. They have been brought to the fore recently by the combined effects of the recession in employment, high interest rates and a pronounced depression of housing prices. It is somewhat surprising that more has not been heard of the absence of any "express provision for notice to be given to the claimant of any impending restriction" (cf my quotation from R(SB) 7/89 in paragraph 10 above). As the Commissioner said in that decision, both common sense and common justice call out for such a provision. The case now before me affords a striking illustration of the haphazard manner in which restriction can be applied in practice; but it also affords an illustration of the difficulties which this complex and ever-changing legislation poses to local adjudication officers, many of whom are young and none of whom possesses legal qualifications. In justification of the decision issued on 3 July 1990 the local adjudication officer founded basically upon the contention that "the home is larger than is required by the claimant" (cf his decision as set out in paragraph 7 above). That may well prompt the questions: What had changed since income support was awarded at the end of April l989? Why was no warning of possible future restriction given to the claimant at the time of that award? It seems to me that the answers to those questions are bound up with the fact that, at the time of the award, the premises were occupied by a flatmate and a lodger, as well as by the claimant (paragraph 3 above). 

13. To an adjudication officer who was considering the relevance of the flatmate and the lodger to the restriction issue, the following words of paragraph 10(4) of Schedule 3 would have been crucial: 

"(4) The amounts to be met shall be regarded as excessive where - 

(a) the dwelling occupied as the home, excluding any part which is let, is larger than is required by the claimant ..... and any other non-dependants having regard ..... etc."

The first group of words which I have underlined would, in the context of this case, pose problems to a trained lawyer. If the lodger enjoyed exclusive possession of the bedsit, no doubt the bedsit was "let"; but before such a conclusion could be confidently reached there would have to be an investigation of the terms of the "letting" and of the domestic practices in the maisonnette as a whole. Was one of the two bedrooms "let" to the flatmate? Similar investigation would be called for. 

14. Was the lodger or the flatmate a "non-dependant"? The probability is that neither was such; but the answer requires reference to regulation 2(1) of the General Regulations, where we are told that "'non-dependant' has the meaning prescribed in regulation 3". Regulation 3 opens simply enough: 

"3.-(1) In these Regulations, 'non-dependant' means any person, except someone to whom paragraph (2) applies, who normally resides with a claimant." 

But then the anguish begins. The remainder of regulation 3 consisted of a mere 20 lines in the HMSO print of the original version. Those 20 lines, however, were the subject of deletions, substitutions and additions effected by three different amending instruments, the latest of them coming into force on 1 October 1990 - ie after the adjudication officer's decision which lies at the forensic root of these proceedings. I quote the comment at page 65 of the 1991 edition of Mesher: 

"The regulation as a whole has got into a hopelessly complex mess. It is clearly ripe for comprehensive amendment in order to establish whatever the DSS's policy intention is." 

I can illustrate. Sub-paragraphs (c) and (d) of paragraph (2), as originally enacted, provided thus: 

"(2) This paragraph applies to - 

.......

(c) a person who jointly occupies the claimant's dwelling; 

(d) subject to paragraph (3), any person who is liable to make payments in respect of his occupation of the dwelling to the claimant or the claimant's partner; 

......." 

Since 9 October 1989 sub-paragraph (c) has stood thus: 

"(c) a person who jointly occupies the claimant's dwelling and either is a co-owner of that dwelling with the claimant or his partner (whether or not there are other co-owners) or is liable with the claimant or his partner to make payments in respect of his occupation of the dwelling:" 

And since 1 October 1990 sub-paragraph (d) has stood thus: 

"(d) any person who is liable to make payments on a commercial basis to the claimant or the claimant's partner in respect of the occupation of the dwelling;" 

Nor must we overlook paragraph (4) of regulation 3. As originally enacted it provided thus: 

"(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area." 

As from 10 April 1989 that has been expanded to: 

"(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area but not if each person is separately liable to make payments in respect of his occupation of the dwelling to the landlord." 

15. I doubt whether the intricacies of paragraphs 13 and 14 above have held the interest of many of such readers as have persevered thus far into this decision. Heart can be taken from the reflection that, for the purposes of this appeal, no conclusion need be reached as to the precise relationship between, on the one hand, the flatmate and the lodger and, on the other hand, the two passages which I have underlined in my quotation in paragraph 13. For at least three reasons, however, those legislative intricacies are not wholly immaterial to this appeal: 

(a) It was, presumably, the presence of the flatmate and the lodger which prompted the adjudication officer who awarded income support at the end of April 1989 to make such award without giving to the claimant any notice of the possibility that a restriction might, in the future, be imposed upon his housing costs. I do not think it unfair to suspect that that adjudication officer may not have, mentally, worked right through - 

(i) paragraph 10 of Schedule 3 to the General Regulations; 

(ii) regulation 2(1) of the General Regulations; and 

(iii) regulation 3 of the General Regulations. 

And who shall blame him? He may well have taken an overall, general view of the maisonnette and its three occupants and concluded that the maisonnette was not "larger" than was required by the people who were actually living there. That would, of course, have accorded with commonsense. It may also have accorded with the position in strict law - but there is not before me such information as would permit me to give a confident answer to that question. I am happy that I am not called upon to give such answer in this decision. In common with Mr John Mesher, I am at a loss to understand the "policy intention" underlying the current definition of "non-dependant". 

(b) Adjudication officer bashing is always in season. Sight ought not to be lost, however, of the complexities and, in places, inadequacies of the legislation which they are called upon to interpret and apply. In paragraphs 13 and 14 above I have illustrated complexities. In paragraphs 10 to 12 I have illustrated an inadequacy. It really is surprising (to me, at any rate) that no clear provision is made in the legislation in respect of the manner in and time at which notice is to be given to a claimant of the fact that the Schedule 3 paragraph 10(6) meter has started to run against him. If (as Mr Jenking-Rees suggested to me) the passage from R(SB) 7/89 which I have set out in paragraph 10 above reflects nothing more than "judge-made" law, the answer is, surely, that the Commissioner had a power - indeed, a duty - to attempt to fill a conspicuous lacuna which has been left by the legislature. 

(c) As this case makes manifest, it cannot be plausibly argued that the paragraph 10(6) meter should invariably start running (whether in consequence of an adjudication officer's explicit decision or otherwise) at the date when income support is initially awarded to the relevant claimant. Circumstances change. In this particular case tenant/licensees left the premises during the currency of the award. In other cases children may grow up and leave home. I draw attention to the passage which I have underlined in my quotation of paragraph 10(6) set out in the Appendix hereto. That passage did not come into force until 8 April 1991. I must confess to being uncertain as to the full import of the added words; but they quite clearly envisage that the starting-point of the 6 + 6 months periods of grace need not necessarily be the date of the initial award of income support. 

16. Mr Jenking-Rees did not shrink from taking the bull by the horns. Somewhat to my surprise, he mounted a full-scale attack upon the passage from R(SB) 7/89 which I have set out in paragraph 10 above. My surprise was occasioned by the fact that in both of his submissions (4 April 1991 and 9 July 1991) the adjudication officer now concerned had quoted (without any demur) from that passage; and he had invited the Commissioner to apply the effect of those quotations (albeit without suggesting any specific dates thrown up by such application). It may assist comprehension if I deal with Mr Jenking-Rees' attack under separate headings. 

Is the legislation silent about the giving of notice to the claimant? 
17. Mr Jenking-Rees submitted that the legislation does contain adequate provisions for putting a claimant upon notice of impending restriction of housing costs. He referred to section 100(1) and (2) of the Social Security Act 1975: 

"100.-(1) Subject to subsection (3) below, where the adjudication officer has decided a claim or question, the claimant may appeal to a social security appeal tribunal. 

(2) The claimant shall be given any such notification of a decision and of his right to appeal under this section as may be prescribed." 

He referred me to the following provisions of the Social Security (Adjudication) Regulations 1986 [SI -1986- No 2218]: 

"20.-(1) Subject to paragraph (2) and regulation 63 the decision of an adjudication officer on any claim or question and the reasons for it shall be notified in writing to the claimant who shall at the same time be informed of his right of appeal to an appeal tribunal under section 100 of the 1975 Act. 

(2) Paragraph (1) does not apply in relation to a decision (other than a decision given on review) awarding benefit for a period which begins immediately after a period in respect of which the claimant had been awarded benefit of the same kind and at the same rate as that awarded by the first-mentioned decision." 

"63.-(1) Subject to paragraphs (2), (3) and (4), the decision of an adjudication officer on any claim or question relating to income support shall be notified in writing to the claimant who shall at the same time be notified of his right to request a statement of the reasons for that decision and of his right of appeal to an appeal tribunal. 

(2) Where, under arrangements made by the Secretary of State either throughout or in any part of Great Britain, income support is payable together with a benefit under the 1975 Act, notice of the aggregate amount so payable shall be notice for the purpose of paragraph (1)." 

(Mr Jenking-Rees included reference to paragraph (2) of regulation 63 because the early payments of income support to the claimant were made together with unemployment benefit.) 

18. With due respect to Mr Jenking-Rees, I feel bound to say that he was pushing at a door which nobody had sought to close against him. In paragraph 8 of R(SB) 7/89 the Commissioner said: "It is true that the regulation contains no express provision .... etc" (my emphasis). That statement is unassailable. The legislation makes ample provision for the giving of notice of the decisions of adjudication officers; and of such provision the Commissioner who decided R(SB) 7/89 was, I am sure, fully aware. But such provision comes nowhere near to curing the vice which the Commissioner (justifiably, in my respectful view) regarded as an affront to common sense and common justice. In any case which reaches the Commissioner there will have been an adjudication officer's decision as the first link in the jurisdictional chain. What matter in the context of the potential injustice identified by the Commissioner in R(SB) 7/89 are - 

(a) the date when the relevant adjudication officer's decision was given; and 

(b) the precise terms of that decision. 

Mr Jenking-Rees urged strongly that the obvious (perhaps the only valid) method of giving the appropriate notice to a claimant was by incorporating such notice into an adjudication officer's decision. He prayed in aid the words recently added to paragraph 10(6), which refer to decisions on review. On this aspect of the case I tend to agree with Mr Jenking-Rees. There is no doubt but that an adjudication officer's decision can be properly couched in terms which give advance notice of an impending restriction. That was done in this case (see the decision set out in paragraph 7 above). The claimant was given almost two months notice of the imposition of the restriction (although, as I have observed in paragraph 7, no indication was given of the amount which would be paid after restriction). If one asks where the two months came from, the answer must surely be: from compassion. The authorities were struggling with inadequately precise legislation - and were endeavouring to achieve the reasonable balance to which I refer in paragraph 9 above. 

When and in what terms should the adjudication officer give a decision? 
19. For my part, I am firmly of the view that a clear prospective adjudication officer's decision should be made and notified in writing at the commencement of the first six months period. There should be no practical difficulty. By definition, all the relevant facts will by then be ascertainable. Should circumstances materially change during those six months, a review decision can be made and notified. Likewise, a review decision can be made and notified if the situation justifies the further six months period; and those six months can be abridged by review in the event that the relevant claimant should cease to use his best endeavours to obtain cheaper accommodation. I wish to make quite plain, however, that my use of the word "should" in the first sentence of this paragraph reflects what I consider ought to be the position. I cannot - and do not - pretend that that position can be confidently extracted from the legislation as it currently stands. In common with the Commissioner who gave the decision in R(SB) 7/89, I am attempting to expand the laconic wording of paragraph 10(6) of Schedule 3 in a manner which will achieve a reasonable balance between the interests which I identify in paragraph 9 above. Mr Jenking-Rees submitted to me that in R(SB) 7/89 the Commissioner did not explain the legal basis of his "common sense, common justice" approach. There is, of course, an argument - in both English and Scots law - that an invocation of common sense and common justice can of itself amount to a "legal basis". I doubt whether the Commissioner who decided R(SB) 7/89 would seek to go further than that. I myself certainly cannot go further in support of the principle which I have advocated in the first sentence of this paragraph. 

20. In the course of the argument before me Mr Jenking-Rees himself seemed at one stage to come very near to supporting that principle. He submitted that the initial awarding decision made at the end of April 1989 ought to have been so worded as to put the claimant upon notice of impending restriction of housing costs. (It is only fair to say that at that stage in the argument both he and I had forgotten about the flatmate and the lodger.) He then questioned the legal basis of the two months period of grace which was reflected in the decision of 3 July 1990; and suggested that, since there appeared to be no legislative justification for those two months, the whole of that decision ought to be declared by me to be a nullity. I pointed out to him that - 

(a) if I accepted (as, in fact, I do accept) the principle which I have now set out in the first sentence of paragraph 19 above, and 

(b) declared the decision of 3 July 1990 to be a nullity, the 6 + 6 months periods of paragraph 10(6) would not yet have started to run in the case of this claimant. 

Mr Jenking-Rees then hurried to withdraw his "nullity" submission, explaining that he had made it in the course of the argument "off the top of his head". I had myself seen and heard how he came to make that submission - and I have no hesitation in accepting that it had not featured in the argument which Mr Jenking-Rees had, with considerable care, prepared for the hearing. I in no way hold him to the "nullity" submission. I have, however, mentioned the episode because it further demonstrates the legislative difficulties which confront those who, with the best will in the world, seek to interpret and apply what Parliament has enacted. 

Can what was said in R(SB) 7/89 be invoked at all in a case concerning income support? 
21. To be fair to Mr Jenking-Rees, this question was posed in very muted terms. As I have said in paragraph 10 above, the wording of regulation 21 of the Supplementary Benefit (Requirements) Regulations 1983 was, in its essentials, almost identical to the wording of paragraph 10 of Schedule 3 to the Income Support (General) Regulations 1987. The legislative lacuna facing the Commissioner was identical to the lacuna which still faces the adjudicating authorities. Accordingly, I regard what was said in R(SB) 7/89 as remaining fully in point. 

22. From the assault upon R(SB) 7/89, I pass -much more briefly- to the other points made by Mr Jenking-Rees. 

Can notice of impending restriction be assumed even although it did not expressly feature in such decision as was notified to the claimant when he was initially awarded income support? 
23. I found this to be another surprising - albeit ingenious - line of approach by Mr Jenking-Rees. He referred me to R(U) 7/81 (a decision of a Tribunal of Commissioners) and to R(P) 1/85. Those decisions - which are both well known to me and with both of which I respectfully agree - establish that an insurance officer's (for which now read "adjudication officer's") decision is a valid decision notwithstanding that it is not notified to the relevant claimant. In the case the subject of this appeal, submitted Mr Jenking-Rees, it can be -indeed ought to be - assumed that when the adjudication officer, at the end of April 1989, made the initial award of income support, he also decided that the housing costs element should be restricted after the first six months of benefit. True, the adjudication officer never notified the claimant of that additional limb of his decision; but R(U) 7/81 and R(P) 1/85 show that that limb was, nevertheless, a valid decision. That valid decision sufficed to set in motion what I have colloquially termed the paragraph 10(6) meter. 

24. That line of approach I unhesitatingly reject. For such rejection I can find at least three good reasons: 

(a) There is not a shred of evidence to suggest that, in or about April 1989, the adjudication officer ever did make the covert decision (or limb of decision) hypothesised by Mr Jenking-Rees. There is not in the papers any copy of even the decision which he did make and (presumably) notify. There is certainly not the least hint that he made, but omitted to notify, any decision which reflected paragraph 10 of Schedule 3. Indeed, the presence of the flatmate and the lodger make it improbable that the adjudication officer considered notice of impending restriction to be relevant (see paragraph 15(a) above). 

(b) A decision made but not notified to a claimant does nothing whatever to remedy the potential injustice addressed in paragraph 8 of R(SB) 7/89. 

(c) Neither R(U) 7/81 nor R(P) 1/85 suffices for the purpose envisaged by Mr Jenking-Rees. I quote from paragraph 21 of the former: 

"There is no obvious sanction behind section 100(2) of the SS Act. We do not consider that failure to observe it invalidates the decision, but that the remedy is to comply with the subsection so soon as the failure is discovered." 

That passage was referred to and applied by the Commissioner who decided R(P) 1/85. In the case now before me, of course, there has not to this day been any notification to the claimant of the decision (or limb of decision) which Mr Jenking-Rees would like me to infer. 

Can a claimant who lives alone ever avail himself of paragraph 10(5) of Schedule 3? 
25. Here again I was surprised by Mr Jenking-Rees' argument, for here again no hint of it could be deduced from either of the submissions made by the adjudication officer now concerned. Paragraph 10(5) is brief so, to obviate reference to the Appendix, I repeat it here: 

"(5) Where, having regard to the relevant factors, it is not reasonable to expect the claimant and his family to seek alternative cheaper accommodation no restriction shall be made under sub-paragraph (3)." 

It was to the words which I have underlined that Mr Jenking-Rees directed this limb of his submissions. He readily acknowledged that regulation 21 (3) of the Supplementary Benefit (Requirements) Regulations 1983 was identical to paragraph 10(5) of Schedule 3 to the Income Support (General) Regulations 1987, save that in the former the phrase "the assessment unit" features where "the claimant and his family" occurs in the latter. But that change, submitted Mr Jenking-Rees, is of crucial significance. In regulation 2(1) of the Requirements Regulations the erstwhile familiar phrase "assessment unit" was defined as meaning - 

"the claimant and any partner and dependant of the claimant." 

So "assessment unit" could aptly be applied to a claimant living alone, as well as to the group constituted by a claimant and his partner and dependants. But, urged Mr Jenking-Rees, a provision directed to "the claimant and his family" cannot, as a matter of plain English, be invoked by a claimant who is living by himself - for he has, in the context of such provision, no family. I cannot think that that argument is well founded. 

26. To many of us who had experience of adjudicating in supplementary benefit cases, the phrase "assessment unit" was as handy as it was meaningful. I dare say that it was discarded, for the purposes of income support, as smacking of bureaucracy's "officialese". In various places in the income support legislation we now have the phrase "the claimant and his family"; and, in consequence, we now have a definition of "family": 

"'family' means - 

(a) a married or unmarried couple; 

(b) a married or unmarried couple and a member of the same household for whom one of them is or both are responsible and who is a child or a person of a prescribed description; 

(c) except in prescribed circumstances, a person who is not a member of a married or unmarried couple and a member of the same household for whom that person is responsible and who is a child or a person of a prescribed description;" (section 20(11) of the Social Security Act 1986). 

Can it really be that Parliament intended that, by the side-wind of a general change of drafting terminology, lone claimants should be deprived of the escape route which had been available to them in the supplementary benefit legislation? I suppose that some sort of rationale could be found for such a step, namely that a lone claimant can move his accommodation with substantially less difficulty than can a claimant who is encumbered by a partner and dependants. I must confess, however, that in all the wide-ranging discussion (both public and private) that surrounded the switch from supplementary benefit to income support, I never read or heard any suggestion that lone claimants facing restriction of housing costs were to be deprived of an escape route which, under supplementary benefit, had been available to all claimants. 

27. Be that as it may, if the language of paragraph 10(5) of Schedule 3 to the General Regulations inexorably demands the construction for which Mr Jenking-Rees contends, I must give it that construction. I am quite satisfied, however, that no such demand is made of me. Manifestly, if the phrasing had been "the claimant and his family (if any)", there would have been no possible argument. I am, nevertheless, satisfied that such phrasing expresses the true intention of the legislature; and that the phrasing which has been used can properly be regarded as expressing that intention. Since the issue is of some significance, I am prepared to expand briefly upon my conclusion. 

28. It seems to me that if "the claimant and his family" cannot be read as applying (where necessary) to a lone claimant, then a lone claimant can never have his housing costs regarded as excessive on the ground that his dwelling is too large. Paragraph 10(4) of Schedule 3 opens thus: 

"(4) The amounts to be met shall be regarded as excessive where - 

(a) the dwelling occupied as the home, excluding any part which is let, is larger than is required by the claimant and his family .... etc". 

How would an adjudication officer respond to the plea of a lone claimant that that provision could not apply to him for the simple reason that he had no family living with him? Mr Jenking-Rees referred me to the opening words of paragraph 10(6) of Schedule 3: 

"(6) Where sub-section (5) does not apply and the claimant (or other members of his family) was able to meet the financial commitments .... etc". 

Where the draftsman - urged Mr Jenking-Rees - did not intend "and" to be read disjunctively, he made that intention quite clear. Again, I am not convinced. To have written "the claimant and his family" in paragraph 10(6) would, in the context of that sub-paragraph, have been infelicitous drafting; and the infelicity would not have been ameliorated by the addition of "(if any)" after "family". 

29. I do not intend to devote any more of an already lengthy decision to this issue. If (which I suspect to be unlikely) the Chief Adjudication Officer is affronted by my construction of "the claimant and his family", he can test the issue in the Court of Appeal, where there can be deployed all the learning about "conjunctive" and "disjunctive" which is to be found in the textbooks devoted to statutory construction. Alternatively, the Department of Social Security can, in the next amending instrument, put the matter beyond a peradventure. I repeat, however, that my own suspicion is that my interpretation is the one which both Parliament and the Department intended from the outset. 

30. So far I have dealt only with arguments which were advanced by Mr Jenking-Rees. To Mr McIntyre that may seem somewhat incongruous. It is, after all, the claimant's, not the adjudication officer's, appeal; and there is no question but that Mr McIntyre made substantial points of his own. But the issues with which I have dealt so far go to the very root of the application in practice of paragraph 10 of Schedule 3 to the General Regulations; and it seemed logical to discuss those issues before turning to the particularities of the case now before me. I turn to those particularities; and, again, I set out my treatment under separate headings. 

Should there be any restriction at all? 
31. I must confess that when, at the hearing, I was told that it was in 1986 that the claimant bought the long lease interest in the maisonnette, I was puzzled as to how the mortgage interest payments had ever qualified as "eligible interest" at all (cf paragraph 7(3) of Schedule 3, which I have set out in the Appendix hereto). They have, however, been unquestioningly accepted as "eligible interest"; so I assume (although I was not told) that the mortgage of 31 March 1989 replaced another loan which had been used to acquire the claimant's interest in the maisonnette. Upon that basis, of course, there were properly awarded housing costs which could, in appropriate circumstances, be restricted pursuant to the provisions of paragraph 10 of Schedule 3. But, submitted Mr McIntyre, the appeal tribunal fell into error of law in its consideration of whether restriction was called for at all. To be more precise: it did not adequately consider and apply sub-paragraphs (5) and (7) of paragraph 10. This submission, in turn, breaks down into sub-headings. 

The claimant's health 
32. In paragraphs 25 to 29 above I have set out the reasons why I have concluded that, despite Mr Jenking-Rees' submission to the contrary, this claimant is not debarred in principle from praying in aid sub-paragraph (5) of paragraph 10. That sub-paragraph, of course, turns upon reasonableness - with all the latitude of application that that concept imports. Among the "relevant factors" to which regard must be had are "the circumstances of the family including in particular the age and state of health of its members" (sub-paragraph (7)(b)). In fairness to Mr Jenking-Rees, I should make it clear that he did not submit to me that the wording of that phrase precluded regard to the health of a claimant himself (or herself). In view of the fact that the definition of "family" (cf paragraph 26 above) does not bring a lone claimant within its compass, it would not be impossible to mount an argument to the effect that no part of the phrase just quoted by me applies in the case of a lone claimant. (It is to be noted that the definition in section 20(11) of the 1986 Act is not preceded by any such phrase as "unless the context otherwise requires".) This affords another illustration of the difficulties which the draftsman made for himself when he chose to discard the familiar "assessment unit". In paragraph 8 of R(SB) 6/89 the Commissioner referred to certain circumstances of the relevant assessment unit and then said this: 

"Clearly they are circumstances of the assessment unit and such circumstances are not limited to age and state of health and the other examples given in paragraph (5)(b)." 

(The opening words of regulation 21(5)(b) of the Requirements Regulations were identical to the opening words of paragraph 10(7)(b) of Schedule 3 to the General Regulations, save that "assessment unit" appeared where "family" features in the latter.) I respectfully and entirely agree with the passage which I have quoted from R(SB) 6/89; and its width of approach is obviously appropriate in the context of paragraph 10(7)(b). But that does not of itself solve the problem of reading "the family" as being apt to apply to a lone claimant. I do not intend to devote any more time to this sterile issue. Indeed, I resent the waste of time which has already been imposed upon me (not only here, but in paragraphs 25 to 29 above) by the draftsman's infelicitous attempts to fit his preferred terminology - "claimant", "claimant and his family" "the family" - into legislative provisions where the discarded "assessment unit" once served admirably. I say here that when the fresh appeal tribunal rehears this case it must treat this claimant as entitled to seek to bring his circumstances within paragraph l0(7)(b). I offer no further justification of my interpretation than the common sense and common justice which, in another context, were invoked by the Commissioner who decided R(SB) 7/89. Once again, I am constrained to say that if my interpretation is unacceptable to the Chief Adjudication Officer (which, once again, I doubt), the matter must be tested in the Court of Appeal. 

33. Before the appeal tribunal was a letter dated 20 August 1990 and written by the claimant to the tribunal. I quote therefrom: 

"In paragraph (5) of 'Adjudication officer's decision' it is stated that I am in good health and that my employment prospects would not be affected by a move. This is true as far as it goes, but a move following eviction and bankruptcy will most likely re-activate the depressive condition I was in when the lender served the repossession order on me last December and which in milder form now is again making itself felt. I have chosen not to dwell on this topic so far because it seems to me there are enough plain facts on which to assess this case without getting into such personal considerations and playing for sympathy, but while it is 'reasonable to seek cheaper accommodation' (which is exactly what I am doing by selling my house) the prospect of being reduced to a bed and breakfast derelict is hardly a positive one."

The appeal tribunal's findings on questions of material fact were recorded in one laconic sentence: 

"The facts are as set out in Paragraphs 5, (1) to (8) of the Summary of Facts on Form AT2." 

It was, in fact, in paragraph 6.5 on form AT2 that the adjudication officer stated that the claimant was "in good health". That was, so far as the adjudication officer knew, true. Although that paragraph 6.5 was not expressly referred to in the appeal tribunal's findings of fact, I think that the tribunal must be taken to have regarded the claimant as being in good health. In its recorded reasons it disposed of the issues posed by sub-paragraphs (5) and (7) of paragraph 10 with the words - 

" .... and [it] is reasonable to expect him to obtain alternative accommodation." 

In fairness to the tribunal, it must be observed that - 

(a) the passage which I have quoted earlier in this paragraph is couched in somewhat muted terms, and 

(b) there was no other evidence whatever to suggest that the claimant's health was other than good. 

The fact remains, however, that the tribunal ought to have made, on form AT3, some reference to the claimant's depressive condition and to have recorded some finding in relation thereto. I do not think that Mr Jenking-Rees really disputed that. As I have explained in paragraphs 25 to 29 above, his primary concern was to persuade me that sub-paragraph (5) of paragraph 10 could never be prayed in aid by a lone claimant. 

34. When this aspect of the case is examined by the fresh tribunal it will, of course, be very much in the claimant's interests that expert medical evidence be produced; and that evidence should, so far as it is feasible, make some reference to the claimant's condition in 1990. 

The availability of suitable alternative accommodation 
35. As I have indicated in paragraph 33 above, the appeal tribunal confined its treatment to the issues posed by sub-paragraphs (5) and (7) of paragraph 10 to the words - 

" .... and [it] is reasonable to expect him to obtain alternative accommodation." 

Mr McIntyre stressed that no specific consideration whatsoever had been given by the tribunal to - 

(a) the type of accommodation to which it was considered reasonable that the claimant should move, or 

(b) the means available to the claimant for the acquisition of such accommodation. 

I consider that here again there was error of law. In documents which were before the tribunal the claimant had more than once emphasised the disastrous financial consequences which would ensue upon repossession. Mr McIntyre cited to me paragraph 13 of R(SB) 7/89: 

"13. The claimant contends - and says that he contended before the tribunal although, unfortunately, there is no record of it in the chairman's notes of evidence - that if he were obliged to sell his house the mortgagees, the bank in his case, would not be prepared to lend him any sum by way of further mortgage. The effect of that would be to leave him with a capital sum too small to provide accommodation for himself and his family and yet - and I mention it incidentally -, if it were not applied to obtaining housing, possibly large enough to disqualify him, at any rate for the time being, for receiving benefit." 

36. Quite rightly, Mr McIntyre did not contend that when considering "alternative cheaper accommodation" the adjudicating authorities must confine themselves to considering whether the relevant claimant would be able to purchase alternative property. (I should have thought that for this claimant, in his present circumstances, such a prospect is out of the question.) The fact, however, that a sale of the maisonnette - whether directly by the claimant or in consequence of repossession - seems likely to leave the claimant with capital which would put an end to his entitlement to income support is obviously a matter to be taken into account when adjudging what is "reasonable" to expect of him. I put it no higher than that. What is or is not "reasonable" is eminently a broad issue - and Parliament has entrusted it to the appeal tribunal. 

Conclusion 
37. The decision in CIS/542/90 was given on 5 March 1991 by the Commissioner who gave the decision in R(SB) 7/89. The facts in CIS/542/90 were substantially different from the facts in the case now before me. For one thing, the adjudication officer's decision which made the initial award of income support imposed a restriction upon housing costs which was expressed to take immediate effect. The Commissioner allowed the claimant's appeal. The Secretary of State has carried the case to the Court of Appeal - but the appeal thereto has not yet been heard. Obviously, it would be improper for me at this stage to make any comment in respect of CIS/542/90. It may well be, however, that the Court of Appeal will see fit to pronounce upon the issues which, in paragraphs 10 to 12 and 16 to 24 above, I have found so teasing. In the event that the Court of Appeal shall have given judgment in that appeal by the time when the case now before me is reheard by the fresh appeal tribunal, that fresh tribunal will, of course, give effect to so much of that judgment as is material to this case. Subject to that, however, my own direction to the fresh tribunal is as follows: 

(a) The tribunal shall first examine the whole circumstances of the case with a view to deciding whether it is right that a restriction upon the claimant's housing costs should be imposed at all. 

(b) In the event of an affirmative answer to (a), the tribunal shall treat the first of the six months periods referred to in sub-paragraph (6) of paragraph 10 of Schedule 3 to the General Regulations as commencing on 3 July 1990 (ie the date of issue of the earliest decision of the adjudication officer in which is made any reference to the restriction of housing costs). 

(c) The tribunal will then consider the endeavours to obtain cheaper accommodation made by the claimant in that first six months period and, in the light thereof, decide whether a restriction is to be imposed in respect of the period of six months immediately following thereupon. 

38. The claimant's appeal is allowed. 

 

(Signed) J Mitchell 

Commissioner 
Date: 15 November 1991 21 

 

 

APPENDIX
Income Support (General) Regulations 1987
Applicable amounts 
17.-(1) Subject to regulations 18 to 22 and 70 (applicable amounts in other cases and reductions in applicable amounts and urgent cases), a claimant's weekly applicable amount shall be the aggregate of such of the following amounts as may apply in his case: 

.....

(e) any amounts determined in accordance with Schedule 3 (housing costs) which may be applicable to him in respect of mortgage interest payments or such other housing costs as are prescribed in that Schedule;

.....

Schedule 3 Housing Costs
Eligible Housing Costs 
1. Subject to the following provisions of this Schedule, the amounts which may be applicable to a person in respect of mortgage interest payments or other prescribed housing costs under regulation 17(1)(e) or 18(1)(f) (applicable amounts) are - 

(a) mortgage interest payments;

 

.....

Interest on loans to acquire an interest in the dwelling occupied as the home
7.-(1) Subject to the following sub-paragraphs of this paragraph, the following amounts shall be met under this paragraph - 

(a) .....

(b) except where sub-paragraph (1)(a) applies, if the claimant or, if he is a member of a couple, or if a member of a polygamous marriage, he and any partner of his are aged under 60 - 

(i) where the claimant has been in receipt of income support in respect of a continuous period of not less than 16 weeks, 100 per cent. of the eligible interest in his case; 

(ii) in any other case, 50 per cent. of the eligible interest in that case. 

(2) .....

(3) Subject to sub-paragraphs (3A) to (6), in this paragraph "eligible interest" means the amount of interest on a loan, whether or not secured by way of a mortgage or, in Scotland, under a heritable security, taken out to defray money applied for the purpose of - 

(a) acquiring an interest in the dwelling occupied as the home; or 

(b) paying off another loan but only to the extent that interest on that other loan would have been eligible interest had the loan not been paid off. 

.....

Restriction on meeting housing costs under this Schedule 
10.- (1) .....

(2) .....

(3) Where the amounts to be met under paragraphs 7 to 9 and, subject to any deduction applicable under paragraph 11 [Non-dependant deductions] are excessive, they shall be subject to restriction in accordance with sub-paragraphs (4) to (6A). 

(4) The amounts to be met shall be regarded as excessive where - 

(a) the dwelling occupied as the home, excluding any part which is let, is larger than is required by the claimant and his family and any child or young person to whom regulation 16(4) applies (foster children) and any other non-dependants having regard, in particular, to suitable alternative accommodation occupied by a household of the same size; or 

(b) the immediate area in which the dwelling occupied as the home is located is more expensive than other areas in which suitable alternative accommodation exists; or 

(a) the outgoings of the dwelling occupied as the home in respect of which the amounts to be met under paragraphs 7 to 10 are higher than the outgoings of suitable alternative accommodation in the area, 

but for the purposes of this sub-paragraph no regard shall be had to the capital value of the dwelling occupied as the home. 
(5) Where, having regard to the relevant factors, it is not reasonable to expect the claimant and his family to seek alternative cheaper accommodation no restriction shall be made under sub-paragraph (3). 

(6) Where sub-paragraph (5) does not apply and the claimant (or other member of the family) was able to meet the financial commitments for the dwelling occupied as the home when these were entered into, no restriction shall be made under this paragraph during the first six months of any period of entitlement to income support nor during the next six months if and so long as the claimant uses his best endeavours to obtain cheaper accommodation or, as the case may be no restriction shall be made under this paragraph on review during the six months from the date of the review nor during the next six months if and so long as the claimant so uses his best endeavours. 

(6A) Where sub-paragraph (4) applies the amounts to be met shall be restricted and the excess over the amounts which the claimant would need to obtain suitable alternative accommodation shall not be allowed. 

(7) In sub-paragraph (5) "the relevant factors" are - 

(a) the availability of suitable accommodation and the level of housing costs in the area; and 

(b) the circumstances of the family including in particular the age and state of health of its members, the employment prospects of the claimant and, where a change in accommodation is likely to result in a change of school, the effect on the education of any child or young person who is a member of his family, or any child or young person who is not treated as part of his family by virtue of regulation 16(4) (foster children). 

NOTE: The foregoing reflects the quoted provisions as they stand at the date of my decision. The passage underlined in paragraph 10(4) was added with effect from 1 October 1990. The passage underlined in paragraph 10(6) was added with effect from 8 April 1991. Paragraph 10(6A) was inserted with effect from 1 October 1990. 

