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1. This is an adjudication officer's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 12 October 1993 which reversed a decision of the adjudication officer which had been issued on 30 March 1993. My own decision is as follows: 

(1) The aforesaid decision of the appeal tribunal is erroneous in point of law and is set aside. 

(2) It is expedient that I should make fresh and/or further findings of fact and, in the light thereof, give the appropriate decision. 

(3) At no time between 18 January 1993 and 31 March 1993 (both dates included) did the claimant live in a "residential care home" within the meaning given to that term by regulation 19(3) of the Income Support (General) Regulations 1987 ("the General Regulations" ). 

(4) Accordingly, at all material times from the benefit week commencing 14 January 1993 the claimant's entitlement to income support fell to be calculated upon the basis of the applicable amounts prescribed in Schedule 2 to the General Regulations. The relevant awards of the adjudication officer are reviewed and revised appropriately. 

(5) It follows that, since on 31 March 1993 he was not living in a residential care home, the claimant did not have a "preserved right" within the meaning of regulation 19 of the General Regulations, as amended.

(6) As a matter of law, the claimant cannot invoke any principle of the doctrine of estoppel so as to confer upon himself a preserved right. 

(7) In consequence of sub-paragraph (4) above, there has been overpayment of income support in respect of the period from the benefit week commencing 14 January 1993 until 31 March 1993. 

(8) It has never been submitted by the adjudication officer that any part of the aforesaid overpayment is recoverable by the Secretary of State. I formally determine that no part is so recoverable. 

2. I held an oral hearing of this appeal together with the hearing of the closely related appeal (involving another claimant) on commissioner's file CIS/107/94. The adjudication officer was represented by Mr J Latter, of counsel, instructed by the Solicitor to the Department of Social Security. Both claimants were represented by Mr J McDonald, of counsel, instructed by             , solicitors, of         , Christchurch. As can be seen below, much authority was canvassed in the course of the hearing. The points were by no means without interest. I myself enjoyed the hearing. I need hardly add that both Mr Latter and Mr McDonald were of the greatest assistance to me. 

3. Central to the narrative is a residential home ("     ") which caters for young people with learning disabilities.       is owned by a private limited company of which the appointee of these two claimants is a director and - I think -the principal shareholder. The evidence about       is not in dispute. Almost all of it appears from a two-page letter, dated 12 February 1993, which was written to the Department's Office in Weymouth by the appointee. The information in that letter was to some extent amplified at the appeal tribunal hearing and at the hearing before me. (The appointee himself attended neither hearing; but the assistant manager of       -         - attended both. She was able to assist me in respect of three or four questions of fact which occurred to me as the argument proceeded.) The relevant evidence as to the running of       can be summarised thus: 

(a)       operates the "core and cluster" system. As the appointee observes: 

"This is within the spirit of the 'care in the community' philosophy and in line with present thinking."

The aim is to give the young residents concerned "the opportunity to experience a degree of independence in an environment which is safe for them and where they are unlikely to cause any distress to others". 

(b) "The overall responsibility for [the residents'] care, medication, education and social development rests with the core, which give       people additional essential learning experience in their living out place [my own emphasis]. 

These people spend the majority of their waking time fully employed at      , ie coming in for 9 am and leaving at the earliest 6 pm, but usually later to enable time for all the evening activities. This is seven days a week, meaning that the student misses nothing of the       community and gains the experience of living out [my emphasis]. For those concerned this would be regarded as the best of both worlds. This procedure we think innovative and to our knowledge not carried out elsewhere." 

(c) "Our young people start their stay at      in the Main House under close supervision. They can then progress to a bungalow in the grounds with minimal supervision at night if appropriate. If further appropriate and at a later stage they can be given a Community Placement where they learn to live with a family as part of their advancement, whilst still being within our overall care." (My emphasis)

(d) Those in a Community Placement are provided with breakfast in the household in which they sleep. All other meals are provided at the Main House. 

(e) In respect of all residents there is maintained liaison with parents, social workers, doctors, nurses and such experts as educational psychologists and speech therapists. 

(f) In respect of all residents, mail is addressed to     ; ie letters to those in a Community Placement are not normally addressed to the home of the relevant household. 

(g) Pursuant to the Registered Homes Act 1984,       is registered with the Social Services Department of Dorset County Council for the care of the mentally handicapped. That Department has been at all times fully aware of the arrangements summarised above. 

(h) The aforesaid registration is in respect of 20 residents. As a matter of practice, only 18 residents normally slept in the Main House. Two beds were kept free for use in the event that anyone in a Community Placement should fall sick or that Placement should prove to be inappropriate. 

4. The claimant in this appeal was born on 7 August 1975. Unfortunately he is afflicted with Down's Syndrome. He has severe learning difficulties. Since 3 September 1991 he has received income support and severe disablement allowance. At some time, too, he was awarded the middle rate of the care component of disability living allowance. He entered       on 

2 September 1991; and on 4 September 1991 the appointee was duly appointed. Until 18 January 1993 the claimant was accommodated in the Main House. Very properly, the applicable amounts relevant to the assessment of his income support were ascertained by reference to Schedule 4 to the General Regulations ("Applicable Amounts of Persons in Residential Care and Nursing Homes"). But on 18 January 1993 the claimant was - pursuant to the Community Placement system - moved into           cottage. It does not appear that the local office of the Department was, at that time, told of that move. It seems to be clear that the appointee did not regard the move as having any effect whatsoever upon the assessment of the claimant's income support; and I - for my part - do not blame him for taking such a view. In any event, the claimant's income support continued at the same level as before the move. 

5.        Cottage is situated four miles from the Main House. The long-term occupiers of         Cottage were a lady, to whom I shall refer as "Mrs P", and her then partner. (Mrs P has subsequently married that partner.) Mrs P had been employed full-time at       as a cook - and at the material time she did occasional part-time work in that capacity. All the full-time staff at       receive training in the care of handicapped youngsters. Before the appeal tribunal, the adjudication officer accepted that Mrs P was "probably qualified" as a "responsible person" within the meaning of (the now revoked) sub-paragraph (b) of the definition of "residential care home" in regulation 19(3) of the General Regulations. Mrs P's partner, however, was engaged in full-time work elsewhere; and there has never been any suggestion that he could be regarded as a "responsible person". At the material time there was in        Cottage one other Community Placement from       (being the claimant in CIS/107/94). But, of course, because there were less than two "responsible persons" there,        Cottage could not be brought within the then prevailing definition of "residential care home". With effect from 1 April 1993 the definition of "residential care home" was amended (see the Social Security Benefits (Amendments Consequential Upon the Introduction of Community Care) Regulations 1992, Schedule 1, paragraph 2). Application was made - and subsequently granted - for the registration of        Cottage as a "small home" under the Registered Homes Act 1984, as amended by the Registered Homes (Amendment) Act 1991. The effect was that        Cottage was deemed to have been so registered from 1 April 1993, the category of care being mental handicap. But that could not, of course, bear upon the position as at 31 March 1993.

6. Was the claimant on 31 March 1993 livinq in a residential care home? 

(1) Upon the answer to that question depends the claimant's entitlement to such a "preserved right" as is conferred by paragraphs (1ZB) to (1ZJ) of regulation 19 of the General Regulations, as inserted pursuant to regulation 3 of the Social Security Benefits (Amendments Consequential Upon the Introduction of Community Care) Regulations 1992. Mr McDonald readily conceded that on 31 March 1993        Cottage was not, of itself, a residential care home. But was it at      Cottage that the claimant was "living"? Before us were R(IS) 2/92 and CIS/579/1992. Each of those cases involved the "core and cluster" system; in each case the relevant claimant was sleeping in part of the "cluster"; and in each case it was held that - although the "core" was a residential care home -the relevant claimant was not "living" in a residential care home. Mr McDonald submitted that - 

(a) each of those cases was decided upon its own facts; and 

(b) in the case now before me there were sufficient factual differences to permit of a decision in the claimant's favour. 

(2) I am in no doubt but that - 

(a) where a person is "living" at a given time is a mixed question of law and fact; 

(b) "living", in that context, is not a term of art but a word to be given its ordinary, everyday meaning in the English language; 

(c) there are differences between the factual situation in this case and the respective situations in R(IS) 2/92 and CIS/579/1992; and 

(d) in number of factual respects this claimant is in a stronger position to contend that she was "living" in the core than was either claimant in those cases. 

(3) At the hearing before me we canvassed the question: does "living" depend simply upon where a person sleeps (or, possibly, simply upon where he sleeps and has his breakfast)? I myself have always been reluctant to generalise. The facts of particular cases are susceptible of infinite variation; and many an attempted generalisation has had to be qualified later in the light of circumstances which had not been contemplated by the author of that generalisation. Accordingly, I attempt no answer to the question set out above. I am prepared to accept that there could be circumstances where, although a person is sleeping in accommodation A, the cause of his doing so is so fortuitous that it would be no abuse of language to say that he was "living" in accommodation B. But I am satisfied that that was not the situation in the case now before me. In my paragraph 3(b) and (c) above I have quoted from the appointee's letter of 12 February 1993. The passages which I have emphasised seem to me to show quite clearly that there was nothing in any way fortuitous about the moving of this claimant into        Cottage. It was not a case of simply finding a bed for him because there was no room for him in the Main House. The move to a conventional household was a deliberate step in the process of guiding the claimant towards suitability for living in the outside community. It was a planned (and, I am sure, intelligently planned) stage in that process. 

(4) I find, accordingly, that - as a matter of ordinary, everyday English - the claimant was "living" at        cottage and not in the Main Home. That was, in fact, the conclusion to which the appeal tribunal came. The issue had been canvassed before it, but no attempt was made by the appeal tribunal to amplify its conclusion. 

(5) Before leaving the "living" issue, I make plain that I have sought to interpret and to apply the law as parliament enacted it. In common with other Commissioners, I have long since abandoned the attempt to find any satisfactory rationale underlying the significant difference between the income support which was payable to those who lived in the core and those who lived in the cluster.

Estoppel

7. It was by invoking the doctrine of estoppel that the claimant's representative (then Mr I V Richards, of the claimant's aforesaid solicitors)persuaded the appeal tribunal to resolve the appeal in favour of the claimant; and before me Mr McDonald strove valiantly to support the appeal tribunal's approach. It was inevitably an uphill task. Many, many attempts have been made by or on behalf of claimants to persuade the Commissioner to apply the principles of estoppel as to award benefit to claimants in cases where the objective and undisputed - facts are such that benefit is not payable by virtue of the relevant social security legislation. In no instance has any such attempt been successful. I intend no disrespect to Mr McDonald if I deal somewhat summarily with this aspect of the appeal. Where there has been such unanimity among Commissioners (and I am not confining myself to reported decisions), I suspect that it will require a judgment of the Court of Appeal to import the doctrine of estoppel into the jurisdiction of the adjudicating authorities. 

8. The factual basis for the estoppel argument can be summarised thus: 

(a) Early in 1993 the appointee became aware of possible queries in respect of the computation of the income support payable to residents who were on Community Placements (ie who were in the cluster as opposed to the core). The decision in CIS/579/1992 was not signed until 3 February 1993. That case, however, involved a residential care home in Exeter; and the appointee's letter of 12 February 1993 opened thus: 

"I am writing with regard to a recent enquiry made by a representative of Devon Social Services Department. " 

It may well be, accordingly, that it was the decision in CIS/579/1992 which set in motion all that followed. 

(b) As I have already indicated, the letter went on to give a careful and accurate description of the "core and cluster" system as operated at      . The penultimate paragraph of the letter read thus: 

"Our system of working has been agreed and recognised by the Registration Authority and meets present policy requirements for people with learning difficulties. The purpose of this letter is that some doubt has been expressed by one Social Worker regarding the level of Income Support in cases where there is a Community Placement. We have taken the view that £215 per week is appropriate and the correct figure for all residents in our care but would be Grateful for your confirmation and/or other Guidance." (My emphasis) 

(c) On 15 February 1993 an officer of the Department of Social Security visited       and interviewed the Principal (a lady to whom I have not previously referred in this decision). It would be natural to assume that that visit was a consequence of the receipt by the Department of the appointee's letter of 12 February 1993. It appears, however, that it was on the occasion of that visit that that letter was handed over. In any event, further information was furnished to the Department's officer. In the written submission which the adjudication officer prepared for the appeal tribunal hearing is written: "The officer was of the opinion that these residents, despite being boarded out, were receiving the full care required." 

(d) Manifestly, the passage which I have emphasised in my quotation in sub-paragraph (b) of this paragraph invited some response from the Department. Somewhat lamentably, however, no response was made. The next that the appointee heard of this aspect of the matter was a letter dated 30 March 1993 which informed him bleakly of a substantial reduction in the weekly income support of the claimant in CIS/107/94" because of a change to do with the cost of where you live". (A copy of that letter was handed in at the hearing before me. I dare say that a like letter was written in respect of the claimant in this appeal.) The letter is in standard form. It makes no reference whatsoever to the appointee's letter of 12 February 1993. The exact course of events on the Department's side is (to me, at least) obscure. I quote from paragraph 5.3 of the adjudication officer's submission to the appeal tribunal: 

"On 18.2.93 the adjudication officer was informed by the Social Services Department that the three homes [ie three homes where there were Community Placements] had been visited on 17.2.93. It was accepted that the placements were in the interests of the residents and registration of the homes would be considered if applications were received. On 22.3.93 the files for five of the claimants (one having left) were passed to the adjudication officer who decided to review and revise their entitlement to income support as they were no longer residing in a residential care home. The awards were initially reviewed from a current date as the date on which the claimants commenced boarding out was not yet known."

What the first half of that passage really means is not clear to me. It certainly looks as if, in February 1993, the adjudication officer had not formed any firm view as to whether or not the claimant's then income support fell to be assessed upon the basis of Schedule 2 to the General Regulations. What 15 entirely clear, however, is that - 

(i) not one word about those deliberations was communicated to the appointee, and 

(ii) the letter dated 30 March 1993 (see above in this sub-paragraph) arrived too late to permit the appointee to take any such action as might have secured a "preserved right" for the claimant. (I was told at the hearing that the claimant could have been moved into       itself for the last night or two of March 1993. I am by no means persuaded, however, that so temporary a change of sleeping place would have altered the place where the claimant was then "living".) 

9. So this is certainly not a case where any positive action or statement by the adjudication officer - or by any other officer of the Department of Social Security - can be invoked as the basis for an estoppel. It is inactivity - silence, in fact - which is relied upon by the claimant's representatives. Mr McDonald had clearly devoted considerable research to the general principles underlying the doctrine of estoppel. He referred me to passages from the 3rd edition of Spencer-Bower & Turner on "Estoppel by Representation" and to some of the cases therein cited. Suffice it for present purposes for me to say that I am satisfied that estoppel can arise from silence; but that Mr Latter submitted that it could not so arise in this case because neither the adjudication officer nor any other officer of the Department was under any duty to respond to the appointee's letter of 12 February 1993. But I do not go further into those issues. There is overwhelming authority to the effect that the doctrine of estoppel (which is, in essence, a branch of the law of evidence) can have no bearing upon the manner in which an adjudication officer discharges the very precise duties which are laid upon him by the social security legislation. 

10. In Maritime Electric Co Ltd v General Dairies Ltd [1937] AC 610, at pp 619, 620, Lord Maugham, delivering the advice of the Privy Council, said this: 

"The Act imposed a duty on the electric company to charge and on the dairy company to pay, at scheduled rates, for all electric current supplied by the one and used by the other, during the twenty-nine months in question. The specific question for determination here is, can the duty so cast by statute upon both parties to this action be defeated or avoided by a mere mistake in the computation of accounts? In the view of their Lordships the answer to this question in the case of such a statute as is now under consideration must be in the negative. The sections of the Public Utilities Act which are here in question are sections enacted for the benefit of a section of the public, that is, on grounds of public policy in a general sense. In such a case - and their Lordships do not propose to express any opinion as to statutes which are not within this category - where, as here, the statute imposes a duty of a positive kind, not avoidable by the performance of any formality, for the doing of the very act which the plaintiff seeks to do, it is not open to the defendant to set up an estoppel to prevent it. This conclusion must follow from the circumstance that an estoppel is only a rule of evidence which under certain special circumstances can be invoked by a party to an action; it cannot therefore avail in such a case to release the plaintiff from an obligation to obey such a statute, nor can it enable the defendant to escape from a statutory obligation of such a kind on his part. It is immaterial whether the obligation is onerous or otherwise to the party suing. The duty of each party is to obey the law."

Those words have been founded upon by the Commissioner in many, many appeal in which the claimant has sought to obtain, by virtue of an estoppel, an award of benefit to which the objective facts did not entitle him. They were founded upon by a Tribunal of Commissioners in R(SB) 14/88 and by myself in R(SB) 8/83. I found upon them here. 

11. In the course of the argument before me, I asked Mr McDonald to suggest the form of the decision which the adjudication officer would have issued had he been minded to take heed of the alleged estoppel. It would have had to open with some such words as - 

"Although the claimant was not on 31 March 1993 living in a residential home, I am, by virtue of estoppel, obliged to accept that he was so living and accordingly ... ".

Could anyone maintain that such a decision could be reconciled with the powers and duties of the adjudication officer as set out in the Social Security Contributions and Benefits Act 1992 and the Social Security Administration Act 1992? 

12. Before me there was some discussion as to the part which the adjudication officer himself (or herself) had played in the events - or lack of events - which I have summarised in paragraph 8 above. From R(SB) 8/83 and R(SB) 14/88 Mr McDonald was able to extract some basis for distinguishing those cases from the instant case. In paragraph 6 of R(SB) 8/83 I said this: 

"It can now be seen how little scope there is for applying the doctrine of estoppel to the functions of the benefit officer; and least of all where the representation relied upon by the claimant is made by a party over whom the benefit officer has no control and for whom he has no responsibility." 

Paragraph 22 of (SB) 14/88 runs thus: 

"As with so many of the cases in the social security field where questions of estoppel are raised, the conclusive answer to any question as to whether there can be an estoppel is that the representation relied on by the claimant was not made by the adjudication officer who has made the decision under dispute, or with his authority, but by some other official of the DHSS. That representation cannot bind the adjudication officer." (The emphasis is that of the Tribunal of Commissioners.)

13. In the first of the passages which I have set out in the preceding paragraph, the words following the semi-colon are by way of reinforcement. In the second passage the Tribunal of Commissioners is indicating a preliminary hurdle which - if it cannot be surmounted by the relevant claimant - brings the estoppel argument to a standstill. I do not myself regard either passage as - 

(a) indicating any qualification of the generality of the principles enunciated by Lord Maugham in the passage from Maritime Electric which I have set out in paragraph 10 above; or 

(b) furnishing any basis for distinguishing R(SB) 8/83 or R(SB) 14/88 from the case now before me. 

It is for that reason that I have made no attempt to identify the part which the adjudication officer played - whether by action or by inaction in the events which are put forward as justifying an estoppel. Lest my own approach should be misunderstood, I make plain that I do not consider that estoppel could be invoked even in a case where the relevant misrepresentation had been made directly to the claimant by the adjudication officer who thereafter gave the decision of which complaint is made. 

14. There is no doubt but that the position of the two claimants evokes sympathy. Indeed, so does the position of the appointee. Mr McDonald told me that - 

(a) Mrs P has now retired; 

(b) one of the claimants is now back in the Main House and the other is in a different Community Placement; 

(c) in neither case is the local authority making any such contribution towards the care needs as is contemplated by the Community Care arrangements which were introduced in April 1993; and 

(d) in the meantime, it is the appointee's company which is - in effect - bearing a substantial part of the costs of maintaining these disadvantaged claimants in the beneficial environment to which they have been accustomed. 

But there is nothing which I - as an adjudicating authority - can do about that. The jurisdiction of the adjudicating authorities is conferred by statute - and the scope of that jurisdiction is restricted to that which is so conferred. That does not, however, mean that affronted claimants are deprived of all further relief. At the end of paragraph 13 above I hypothesised a misrepresentation made to a claimant by the adjudication officer who thereafter gave a decision which left that claimant affronted. It is open to such claimant to bring - in the ordinary courts of the land - civil proceedings against the Secretary of State; and such proceedings can result in an award of damages. Alternatively, the Secretary of State may see fit to make to a claimant an extra-statutory payment. The claimants in the two appeals which are before me are represented by solicitors and counsel. No doubt consideration will be given both to the possibility of launching proceedings and to approaching the Secretary of State. As I have made clear, I myself have no jurisdiction in respect of those exercises; and I am not to be taken as here expressing any view as to the prospects of success. I have, however, sought in this decision to set out sufficient of the factual background to enable all the relevant parties to give informed consideration to the further courses which remain open.

15. The adjudication officer's appeal is allowed. 

 (Signed) J Mitchell

Commissioner
(Date) 6 June 1995

