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1. My decision is that the decision of the social security appeal tribunal given at Dumbarton on 15 October 1996 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted social security appeal tribunal for a re-hearing.

2. This case came before me at an oral hearing on 24 April 1998. The claimant was represented by Mr O'Neill a welfare rights officer. The adjudication officer was represented by Mr Armstrong, Advocate instructed by Mrs Sutherland of the Office of the Solicitor to the Secretary of State for Scotland.

3. An adjudication officer in a decision recorded at page 89 reviewed an award of sickness/incapacity benefit in favour of the claimant from and including 3 February 1995. The revised decision was that from and including 13 September 1995 the claimant was not entitled to benefit from that date.

4. The claimant appealed to a social security appeal tribunal. His appeal was heard on 3 October 1996. It was not successful and the tribunal held that the claimant was not entitled to incapacity benefit from and including 13 September 1995.

5. The claimant has appealed to the Commissioner. The claimant's appeal was supported by an adjudication officer as can be seen from a submission by an adjudication officer recorded at pages 126 to 130. That support was reiterated by Mr Armstrong before me.

6. There were two issues in relation to which it was said that the tribunal erred in law. At the oral hearing of the tribunal the claimant presented evidence and made submissions in respect of the activity of walking. The tribunal were not prepared to award any points in respect of the activity of walking. They said:-

"The Tribunal felt that he could not succeed on walking on 2-points. Having declared in his Questionnaire that he had no "difficulties" the claimant had then signed a declaration that this was a complete and correct statement. The submission made today was in complete contradiction of that statement. The warning of each section of descriptor 1 starts with the words "cannot walk". The Tribunal felt that the only correct interpretation in law of these words was that he never can walk. Some descriptors include the word "sometimes" and it must be assumed that when Parliament chooses different words in different descriptors, it is because they wish to differentiate. The clear meaning of "cannot" is "never can."

7. In respect of the first of these matters it was said in the written grounds of appeal:-

"The SSAT appears to have concluded without any further inquiry that the version given in the questionnaire must be preferred to anything said by or for the appellant that day. This approach, I would submit, neglects the SSAT's duty to inquiry into any dispute about matters of material fact and to give adequate reasons for their findings."

It was asserted before me by Mr O'Neill that the reasons given by the tribunal were inadequate. Mr Armstrong submitted that the tribunal were under an obligation to have regard to all the evidence. It was his submission that the tribunal in terms did not say that they disregarded the evidence that had been given orally in respect of the activity of walking. It said that it might be inferred that they preferred the evidence given in the all work questionnaire as opposed to that given orally. He said however the matter was not explicit. I find myself in agreement with that submission and consider that the reasons given by the tribunal are inadequate in this regard. The tribunal cannot disregard evidence, in addition to the evidence contained in the all work questionnaire, whether it is contrary to what is contained in the all work questionnaire or not. The evidence contained in the all work questionnaire is just part of the evidence in the case. It might at the end of the day be preferred to other evidence. However it must be subjected to the same process of weighing evidence that the tribunal is bound to carry out in respect of other evidence in the case. The tribunal is also obliged to indicate why it rejected evidence that was placed before it.

8. The second ground of appeal quite simply put is that the tribunal erred in law when they said in respect of descriptors which contain the word "cannot" without any qualification such as "sometimes" means "never can". I accept that the tribunal erred in law in that regard. Mr Armstrong accepted that the proper approach of a tribunal in respect of such descriptors where there is an unqualified "cannot" in them was set out by the Chief Commissioner of Northern Ireland in CI/95(IB). What the Chief Commissioner for Northern Ireland said was:-

"I agree that, apart from those few descriptors in which the word "sometimes" appears, there is no specific requirement that a claimant must be able to perform the activity in question "with reasonable regularity". Nevertheless, a Tribunal must in my opinion have regard to some such concept in reaching their decision. The real issue is whether, taking an overall view of the individual's capacity to perform the activity in question, he should reasonably be considered to be incapable of performing it. The fact that he might occasionally manage to accomplish it, would be of no consequence it, for most of the time, and in most circumstances, he could not do so. I consider, moreover, that this approach is broadly supported by the inclusion in a small number of the descriptors of the work "sometimes". The effect of the inclusion of this word is that, whereas in most cases a claimant who could perform the activity "most of the time", but who sometimes was unable to do so, would normally not score any points, where these few descriptors are concerned he qualifies for a modest score. Accordingly, as I see it, there must be an overall requirement of "reasonableness" in the approach of the Tribunal to the question of what a person is or is not capable of doing, and this may include consideration of his ability to perform the various specified activities most of the time. The that extent "reasonable regularity" may properly be considered. On the further subject of a "working situation", I agree that a Tribunal should not have regard to this factor but should confine their considerations to the claimant's ability to perform the everyday activities specified in the descriptors."

I accept what the Northern Irish Chief Commissioner said. As the tribunal did not approach the matter in that way their decision erred in law and must be set aside.

9. The tribunal whose decision is appealed against to the Commissioner indicated that the claimant's representative had indicated that the claimant had good days and bad days and that on a good day he could walk about 70 or 80 yards from his home to where there were small shops and that on a bad day he could not get up at all. In these circumstances the adjudication officer in the written submission to the Commissioner made reference to what was said by Mr Commissioner Howell QC in paragraph 47 of starred decision 29/97. In that case Mr Commissioner Howell QC said:-

"Tribunals must therefore in my view approach these and similar cases as follows. Where the all work test applies, it must be satisfied on a day by day basis for each day of claim that is to count as a day of incapacity. In so applying it as regards any day, a broad and not a literal reading of the actual descriptors is to be adopted, so as to test a person's normal level of ability to carry out the specified activities as and when called on to do so, taking into account any additional limitations from pain, fatigue etc compared with a normal person not suffering the disability but otherwise similar. Where a person suffers from an intermittent condition such that the test produces different answers for different days, the legislation does not at present permit an overall view to be taken over a continuous period. All relevant individual days of incapacity need therefore to be identified, so far as practicable over the period down to the tribunal's own decision so as to give the claimant and the adjudication officer as much guidance as possible on the proper entitlement under the new regulations."

10. The adjudication officer in the written submission to the Commissioner said in the light of that:-

"23. Accordingly, I submit that it may be necessary, in order to ensure that the claimant's condition has been properly and fairly considered, to adopt the detailed procedure set out by the Commissioner in paragraph 47 of V 29/97, and to identify, so far as is practicable on the best available evidence, which days fall within periods of exceptional severity. However, I submit that this exercise will not be necessary unless-

a) a sporadic condition of this type has identified;

b) it is considered that the claimant's condition during exacerbated episodes is such that the all work test threshold is satisfied (ie the claimant would score at least 15 points during such an episode); and
c) such episodes satisfy the requirement of being days in a period of incapacity for work (ie that there are at least four consecutive days of incapacity) [Social Security Contributions and Benefits Act 1992, section 30C(1)(b)].

24. I submit that unless these conditions are satisfied the claimant will be excluded from benefit for the whole period at issue. Notwithstanding the fact that he may be practically unemployable, this is a necessary consequence of the irrelevance of employability to the assessment of incapacity for work under the all work test [cf paragraph 40 of V 29/97 and paragraphs 8-13 of CIB/14587/1996 (V 65/97)]."

11. I directed an oral hearing of the appeal because it appeared to me that the approach suggested by Mr Commissioner Howell QC in paragraph 47 of the case to which I have referred places on both claimants, presenting officer and their tribunals a heavy burden, which in practical terms would be difficult to discharge, given that tribunals are bound to adopt the down to the date of the hearing approach set out by a Tribunal of Commissioners in paragraph 13 of starred decision 67/97. Mr Armstrong submitted that there was no alternative to this approach notwithstanding the practical difficulty that this would cause. This he said was because the legislation is framed in such a way that the all work test must be satisfied on a day to day basis for each day of claim for it to county as a day of incapacity. It was his submission that it was lamentable that this was the position but that it had been created by the legislative provision. He indicated that the only alleviation from this practical difficulty is contained in section 30C of the Social Security Contributions and Benefits Act 1992 where in sub-section (1)(c) it is indicated that if two periods of incapacity for work (meaning a period of 4 or more consecutive days, each of which is a day of incapacity for work) are not separated by a period of more than 8 weeks they should be treated as one period of incapacity. Mr O'Neill regarded the matter of being academic in the present case in respect that it was his position that he would be asserting before the fresh tribunal that the claimant satisfied the test at all times, that is to say on both good and bad days. If that were indeed the case and the freshly constituted tribunal would have no difficulty. However if that were not the case and the freshly constituted tribunal are required to follow paragraph 47 of the decision to which I have referred, they would be in considerable difficulty standing that they would require to apply the test on a day to day basis from the day of the adjudication officer's decision, namely 13 September 1995, down to the date on which they will hear the re-hearing almost 3 years later. For myself I consider that these difficulties call into question the whole efficacy of the scheme and compromise the tribunal's ability to do substantial justice to the parties to the appeal. It is unlikely that a claimant will have kept a diary of good days and bad days. It is I think ludicrous to suggest that every single day of the period of almost 3 years required to be considered in this case should be the subject of scrutiny before a tribunal. It seems to me that the proper approach is to determine the matter on a broad and reasonable basis bearing in mind section 30C(1)(c) and having regard to evidence in respect of the variation of the claimant's condition over the period that requires to be considered and determine whether there are periods when the test is satisfied so as to award points and periods when it is not. Thus the appeal can be addressed without the necessity for precise consideration of the claimant's condition on a daily basis. The situation may not arise in this case but if it does I direct the freshly constituted tribunal to follow this approach as opposed to that contained in paragraph 47 referred to above. The freshly constituted tribunal should also follow what was said by Mr Commissioner Walker QC in paragraph 11 of CSIB/324/97.

12. The appeal succeeds.

(Signed)

D. J. May QC
Commissioner 
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