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1. My decision is that the decision of the SSAT was erroneous in point of law. I set it aside and remit the case for re-hearing in front of a differently constituted tribunal who should address the matters referred to below. 

2. The claimant suffers from asthma and back pain. He also has a hernia as yet to be operated on, and there is a question of bladder control. He also tells me that he suffers pains in, and a tightness across, his chest, a condition which has so far defied diagnosis. If the question of bladder control is to be pursued, there is the useful decision of Mr Commissioner Walker in CSIB/36/96. 

3. The claimant made a claim for incapacity benefit on 12.1.95. He was in receipt of an award of invalidity benefit, converted into a transitional award of long-term incapacity benefit as from 13.4.96. In due course, his entitlement became assessable on the basis of the "All Work" Test. He was accordingly required to complete the standard questionnaire, which he did, in which he identified the following physical disabilities: 

(i) Sitting - 3(c) - 7 points;

(ii) Rising from a chair - 5(b) - 7 points;

(iii) Standing - 4(c) - 7 points;

(iv) Walking - 1(e) - 3 points;

(v) Walking up and down stairs. He indicated that he had a difficulty but did not tick any descriptor box;

(vi) Bending and kneeling - 6(a) - 15 points;

(vii) Lifting. He indicated he had difficulties but again did not tick any descriptor box; and

(viii)Incontinence (bladder) - 13(b) - 15 points.

This produced a formidable total of sixty-two points or so, but, at the time he completed the questionnaire, he tells me he was unaware of what points were awarded for each disability. He also said that there was a difficulty in adapting the questionnaire to suit his particular case, and that, I think, is probably a fault of the comparative rigidity of the system. However, there it stands. When he went to the tribunal, he did have a copy of Part I of the Schedule to the General Regulations, which I shall call "the score sheet". He had marked this document with his comments as to how he was affected against each descriptor relevant to him.

4. However, when he was examined by the BAMS doctor on 12.12.95, he was awarded no points at all. In accordance with regulation 20 of the General Regulations, the AO determined the incapacity question and decided that the claimant was not entitled to benefit.

5. On 22.2.96, the claimant made a further and second claim for benefit from 6.2.96. The AO refused that claim on the basis that there had been a determination within the six months preceding 6.2.96 on the first claim and accordingly regulation 28(2a) of the General Regulations applied. I am not necessarily satisfied that this reasoning is correct. In his further submission dated 26.3.96 (91/93) the AO specifically asked the tribunal to determine the second application, but they omitted to do so. As will appear below, that omission, is in my view, of no consequence.

6. From that decision of the AO, the claimant appealed to the tribunal who, on 22.5.96, heard and dismissed his appeal. They found inter alia the following facts:

"(1) The appellant suffers from various complaints most of which are intermittent."

And they gave their reasons as follows:

"We could not find [the claimant] was a reliable or credible witness. He produced no medical evidence to contradict that of the BAMS doctor.

The report of the BAMS doctor is accepted and in these circumstances the appeal is refused."

In other words, they concluded that the burden of proving that the claimant was incapable of work was on him and, without giving any reasons, they gave a blanket approval to the findings of the BAMS doctor.

7. An oral hearing was ordered by a Scottish Commissioner, before whom the case first came, as the claimant was then resident in Scotland. However, he is now resident in Sussex and the case has been transferred to London. Thus it fell to me to hear the appeal, which I did on 17.12.97. Before me the claimant appeared in person, and Mr Heath of the Solicitors Department DSS appeared for the AO. I am grateful to them both.

8. The claimant basically mentioned two points:

(i) He did not have a fair hearing. In particular he produced his annotated score sheet at the hearing which he says, through lack of time, he was not allowed to go through fully. That score sheet has since apparently been lost and this is "the lost document" referred to in the notice of appeal (139) and the letter 3.3.97 (147). However, the claimant readily admitted to me that he could prepare, if need be, a fresh score sheet. The fact that he may have not been allowed to make or finish his submissions is more serious, and possibly could amount to a breach of the rules of natural justice. However, in view of what I have decided I need not explore that avenue any further and certainly would not do so without first hearing an account of the proceedings from the Chairman himself. I need say no more on that point.

(ii) The real problem is his back pain. From time to time it is bad and there is nothing for it but for him to retire to bed and not move around for periods of four to five days at a time.

9. The questions that arise in this case are:

(i) On whom does the burden of proving incapacity or not (as the case may be) lie?

(ii) Up to what date should the tribunal have considered the condition of the claimant?

This will affect the second application.

(iii) Did the tribunal make sufficient findings of fact and give adequate reasons?

(vi) The tribunal made a finding that the complaints from which the claimant suffered were intermittent. Did they adequately deal with this point?

10. Burden of proof

The tribunal clearly thought the burden of proving incapacity rested on the claimant. In his written submissions to me dated 26.9.97 (para 8), the AO submitted that the burden of proof was on the AO, evidently treating a claim for incapacity benefit, in circumstances where the claimant had previously been in receipt of invalidity benefit (converted by regulation 17 into a transitional award of long-term incapacity benefit), as, essentially, a review. Accordingly, the reasoning in R(S) 3/90 applied. In passing, I would note that in CIB/911/97, Deputy Commissioner Jacobs held that the burden of proof was on the AO on the date the claimant was found not to be incapable of work but on the claimant to show incapacity from any later date, though he gave no detailed reasons for this conclusion.

At the hearing before me, when the point was to a degree pressed by me, possibly unfairly as the main thrust of Mr Heath's submissions which were successful, lay elsewhere, Mr Heath resiled from the earlier view of the AO and submitted, relying on regulation 28 of the General Regulations that the burden of proof of incapacity in fact rested on the claimant. I am not going to express any firm view one way or another, as in this case it is unnecessary for me to decide the point. I do, however, see considerable force in Mr Heath's view of the matter and have reservations as to whether a review analogy is correct when what is being considered is, in fact, a claim for a new benefit. But I express no view and I expressly leave open any comment on the Commissioner's decision in CIB/911/97 on this point. When the point arises in the future, as I imagine it will, there will have be detailed argument.

11. The applicable date for consideration 

It is now settled by a Tribunal of Commissioners in CIB/14430/96 at et al. that a tribunal should consider the condition of the claimant at all times down to the date of their hearing. This therefore makes the second application of 22.2.96 otiose, and it can therefore be ignored. These comments apply equally to the new hearing, in front of which the claimant will be at liberty to adduce such fresh evidence as he may wish.

12. Findings and reasons

In the questionnaire, the claimant indicated difficulties in sitting, rising from a chair, standing, walking, walking up and down stairs, bending and kneeling, lifting and bladder continence. The BAMS doctor rejected all those disabilities. The tribunal did not, as I think they should have, make any specific findings on each, but merely said:

"The report of the BAMS doctor is accepted."

Further, I note that it is recorded in the chairman's note of evidence that the claimant gave specific evidence in respect of sitting, knees and hip problems, standing, walking, bending and kneeling and bladder incontinence and the evidence that he gave prima facie merited a certain score. It was not therefore open to the tribunal merely to pass over that evidence without saying why they concluded differently. It may be that they were influenced by the manner in which the claimant presented his case - though he was very articulate in front of me - and a finding that the claimant was not a reliable or credible witness perse is not sufficient. If they were of that view and rejected his evidence for that reason, they should also have given reasons why they did not find him a reliable or credible witness.

13. The intermittent nature of the complaint

I readily concede that the tribunal were at a disadvantage on this difficult problem, for, since their hearing, quite a body of learning has been built up, notably CI/95/(IB), CIB/13161/96 and CIB/13508/96, and CIB/14908/96 and lastly CIB/911/1997.

I take, as a starting point, the decision in CI/95(IB) where the Chief Commissioner for Northern Ireland adopt the principle that a claimant must be able to perform the relevant activities "with reasonable regularity". He said:

"I agree that apart from those few descriptors in which the words 'sometimes' appears, there is no specific requirement that a claimant must be able to perform the activity in question 'with reasonable regularity'. Nevertheless, a tribunal must in my opinion have regard to some such concept in reaching that decision. The real issue is whether, taking an overall view of the individual's capacity to perform the activity in question, he should reasonably be considered to be incapable of performing it. The fact that he might occasionally manage to accomplish it, would be of no consequence if, for most of the time, and in most circumstances, he could not do so."

And later he added:

"Accordingly, as I see it, there must be an overall requirement of 'reasonableness' in the approach of the tribunal to the question of what a person is or is not capable of doing, and this may include consideration of his ability to perform various specified activities most of the time. To that extent 'reasonable regularity' may properly be considered."

This dictum was adopted in the other cases I have mentioned above and I respectfully adopt it now.

The next point which arises is whether the claimant must satisfy the test on a day to day basis, which the Commissioner in CIB/13161/96 and CIB/13508/96 (these cases were heard together) felt himself compelled to adopt or whether there was some other test which could be applied. The conclusion of the Commissioner in those cases does seem to me to impose a some what difficult administrative burden, but there it is. However, Mr Heath submitted to me a new approach when the illness was intermittent or spasmodic. This rested on section 30C (1) SSC&BA where it is provided:

"30C(1) For the purposes of any provisions of this Act relating to incapacity benefit, subject to the following provisions and save as otherwise expressed to provided - 

(a)a day of incapacity for work means a day on which a person is incapable of work;

(b) a period of incapacity for work means a period of four or more consecutive days each of which is a day of incapacity for work; and 

(c) any two such periods not separated by a period of more than eight weeks shall be treated as one period of incapacity for work."

Mr Heath very helpfully referred me to a submission made by a different officer in a different case but which I think neatly encapsulates the argument for present purposes. I do not think I can do better than repeat the relevant parts of that submission here.

"11. I submit that if a claimant normally satisfies the All Work Test for most of the time the claim falls to be allowed. Conversely, if the claimant normally fails to satisfy the test for most of the time the claim ordinary falls to be disallowed."

That is the "reasonable regularity" test.

"However, if the claimant suffers a sporadic condition it may be necessary, in order to ensure that the claimant's condition has been properly and fairly considered to adopt the detailed procedure set out by the Commissioner in para 47 of CIB/13161/96 etc. It may then be necessary to identify, so far as is practicable on the best evidence available, which days fall within periods of exceptional severity. However, I submit that this exercise will not be necessary unless -

(a) A sporadic condition of this type has been identified;

(b) It is considered that the claimant's condition during exacerbated episodes is such that the All Work Test threshold is satisfied ...

(c) Such episodes satisfy the requirements of being days in a period of incapacity for work (i.e. that there are at least four consecutive days of incapacity and that any two such periods not separated by more than eight weeks shall be treated as one) ...

13. I submit that unless these conditions are satisfied the claimant will be excluded from benefit for the whole period at issue, notwithstanding the fact that he may be practically unemployable but this is a necessary consequence of the irrelevance of employability to the assessment of incapacity for work under the All Work Test."

14. A similar approach was adopted by the Deputy Commissioner in CIB/911/1997 para 13 and this is an approach which commends itself to me. The new tribunal should therefore consider the length, effect and severity of the claimant's intermittent condition.

15. My decision is therefore set out in para 1 above. The claimant should take pains to present his case together with as much medical evidence relevant to his condition in relation to the All Work Test as he can muster. He would be well advised if he were to consult his local CAB or Welfare Rights Office.

(Signed)

J M Henty
Commissioner 
7 January 1998

