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1. My decision is that the decision of the Social Security Appeal Tribunal of 12 June 1997 is erroneous in point of law. Accordingly I set it aside and remit the case for rehearing by a differently constituted tribunal. 

2. The claimant, a woman born in 1940, became incapable of work in 1992. She was in receipt of first statutory sick pay and then invalidity benefit. The original cause for her incapacity was stated by her doctor to be back pain. She became in receipt of a transitional reward of incapacity benefit and as a result became subject to the all work test. She completed an incapacity for work questionnaire on 12 December 1995: her answers to that questionnaire indicated that she assessed herself as having a score on the all work test of in excess of 40 points. Her doctor issued a form MED4 advising that she should refrain from work for 26 weeks and giving a diagnosis of chronic back pain, irritable bowel syndrome and metatarsalgia. The claimant was examined by a doctor from BAMS on 29 January 1996. After taking into account the claimant's answers to the incapacity for work questionnaire and the report of the BAMS doctor, the adjudication officer then concerned awarded the claimant 6 points on the all work test, namely 3 in respect of the activity of standing and 3 in respect of the activity of walking up and down stairs, and disallowed incapacity benefit from and including 7 February 1996. The claimant appealed. The tribunal dismissed the appeal, awarding the claimant 9 points (the additional 3 being for sitting). The claimant now appeals with the leave of the Commissioner. The appeal is supported by the adjudication officer now concerned, who consents to my giving a decision without reasons under Regulation 22(2) of the Social Security Commissioners' Procedure Regulations 1987. Although I agree with the submission of the adjudication officer now concerned, I do not adopt the course he suggests since, first, the claimant's representative has not expressly consented and, secondly, there are additional matters to those raised by the adjudication officer that arise on this appeal. 

3. As indicated above, I agree with and adopt the submissions of the adjudication officer now concerned contained in paragraphs 12 and 13 of his written submission (pages 107 to 110) and I direct that a copy of that submission be placed before the new tribunal. I also direct the new tribunal that, in its consideration of the activity of sitting, the tribunal should ignore any use that the claimant may make of a special cushion to alleviate any discomfort she alleges she feels. The test concerns sitting in an armless upright chair: if the use of a cushion or cushions were not to be disregarded, the test would not be equivalent to sitting in a typical office, waiting-room or dining-room chair but would be more akin to sitting in an easy chair, which is not what the regulations provide. In so holding I recognise that regulation 25(2) of the Social Security (Incapacity for Work) General Regulations 1995, as amended with effect from 6 January 1997, provides:- 

"In determining the extent of a person's incapacity to perform any activity listed in Part I he should be assessed as if he was wearing any prosthesis with which he is fitted or, as the case may be, any aid or appliance which he normally wears or uses." 

Apart from the fact that the grammar, notwithstanding the final 6 words, nonetheless seemingly requires the aid or appliance to be worn, I do not consider that this provision can be used in a manner which essentially alters the nature of the activity which is under assessment: sitting in an upright chair without arms is not the same activity as sitting in a cushioned chair. 

4. There is a further matter. The statement of material facts and reasons given by the tribunal is substantially a verbatim transcript of the chairman's record of proceedings. As such, it suffers from the defect that it contains more a recital of the evidence given to the tribunal, rather than discrete findings of fact on each of the descriptors in issue. 

5. For the reasons given above I allow this appeal and remit the case for rehearing by a differently constifuted tribunal. That tribunal should consider the claimant's ability or otherwise to satisfy the all work test at all material times from the date of disallowance of incapacity benefit to the date of the new hearing (or any antecedent award of incapacity benefit that may have been made). The new tribunal should bear in mind the changes to the descriptors which came into force on 6 January 1997. 
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