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1     I allow the appeal by the claimant.

2     The appeal was against the decision of the Leeds appeal tribunal on 16 October 2000. It was brought by my permission. The decision of the tribunal was that the decision of the Secretary of State issued on 6 June 2000 was confirmed. The decision of the Secretary of State was to supersede a previous award of incapacity credits from and including 6 June 2000 to stop that award from 6 June 2000.

3     I set aside the decision of the tribunal. The appeal is referred to a new tribunal for rehearing. That tribunal is to consist of members who were not members of any previous tribunal involved in this appeal. The tribunal is to reconsider the case in accordance with this decision.

Background to the appeal

4     The claimant became incapable of work in February 1996. The record suggests that an all work test was applied to the claimant at that time, but there are no details in the papers. In an incapacity for work questionnaire in January 1999 the claimant identified her problems as depression and headaches. The examining medical officer reported no physical limitations, but mental health descriptors indicated problems. The adjudication officer found that the claimant was incapable of work because her "score" in the all work test was 13, above the 10 required to satisfy the test. The examining medical officer suggested a reexamination 12 months later because the claimant was improving slowly. A further questionnaire was filled in by the claimant in March 2000, broadly to the same effect as that in 1999. Another examining medical officer reported in May 2000. This report again indicated no physical limitations, but noted mental health problems "scoring" 8 points, below the 10 required to meet the test. The Secretary of State decided that the claimant was no longer incapable of work and superseded the previous decision.

5     The claimant appealed because "my problems are now no better now than they were before, this problem has been going on for the last few years and I know my doctor will agree with me. The day after I had the medical I had to visit my own doctor and she has referred me back to the hospital to see a neurologist as my headaches are getting worse which makes me more depressed."

The tribunal decision

6     The claimant asked for an oral hearing. On the day of the hearing she did not appear. The tribunal dealt with the matter in her absence. The full statement repeated the history of the appeal, concluding:

"The tribunal accepted the evidence of the agency doctor who has the opportunity of examining the appellant and commenting on her abilities to perform or otherwise the physical and mental descriptors. In the absence of contrary evidence, we accept the assessment and evidence of the agency doctor."

Grounds of appeal

7     The claimant appealed because she got the date wrong about the hearing and she wanted another one. A set-aside tribunal refused to set aside the decision as the claimant has been careless with the date. She appealed, stating that she had not been careless, but had been very confused and ill most of the time. It was a genuine mistake.

8     I granted leave to appeal because the claimant’s non-attendance at the tribunal was consistent with the medical findings of the examining medical officer in 1999 and, given that the ground of appeal was "no change", the tribunal should have considered the 1999 report in making its decision. The Secretary of State's representative did not support the appeal, or agree with my view, arguing:

"there is no requirement in law that the previous examining medical officer report is included in the papers before a tribunal. Regulation 6(2)(g) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 provides that an incapacity benefit assessment may be superseded when the Secretary of State had received fresh medical evidence since that decision was made and I submit that the tribunal were entitled to rely on this the latter report to the exclusion of the other."

I did not accept that submission, and directed another.

CIB 1972 2000

9     In reply, the Secretary of State's representative drew my attention to the decision of Commissioner Jacobs in CIB 2905 2000, and the forthcoming decision of Commissioner Fellner in CIB 1972 2000 and CIB 3667 2000. The representative asked that this decision be deferred until that decision had been made. Commissioner Fellner’s decision, made after an oral hearing, has now been issued. It contains a common appendix to the two cases, also discussing CIB 2905 2000. In CIB 2905 2000 the examining medical officer's report contained a statement that there had been an improvement, and the claimant did not raise any point of comparison with the earlier test. Neither of those points apply here. In CIB 1972 2000, the Commissioner set aside the decision of the tribunal because the claimant had claimed no change in her condition and the representative had tried unsuccessfully to get the former examining medical officer's report put before the tribunal. The Commissioner directed a further hearing with that report available. I respectfully agree with that approach of the Commissioner.

10     This is a converse case to CIB 1972 2000. Here the earlier examining medical officer's report was available, but the tribunal ignored it. But the claimant herself repeated several times that her condition had not changed, and there was no express evidence suggesting that it had. I conclude that the tribunal was wrong to ignore the earlier examining medical officer's report. The claimant asked for another hearing. I set aside the decision and refer the case to a new tribunal for that hearing.

Should previous examining medical officer's reports be destroyed?

11     I reject the submission of the Secretary of State quoted above. The requirements of "the law" are not confined to the express terms of the Social Security and Child Support (Decisions and Appeals) Regulations 1999. They also include other requirements on the Secretary of State of two kinds: requirements to keep evidence relevant to an ongoing award so as to ensure that claimants are dealt with fairly in the event of any dispute, and more general requirements imposed on public departments handling individual claims and keeping public records.

12     In CIB 1972 2000 the Commissioner said (at paragraph 8 of the appendix):

"… the representative told me that his request for a copy of the earlier all work test was either refused on the basis of regulation 6(2)(g) or simply ignored. He also told me he had heard a rumour that the Benefits Agency was planning to clear our all old all work tests later this year, so that the could not thereafter be produced. In the light of my observations as to reconsideration and appeal, I would think this most unwise."

I respectfully entirely endorse that opinion. The burden of proof is on the Secretary of State to establish grounds for making a supersession decision. Regulation 6(2)(g) authorises, but does not require, the Secretary of State to consider a supersession. It certainly does not justify suppressing evidence relevant to identifying whether there should be a supersession. Of course, the report of a medical officer may contain factual evidence about capacity to work that indicates supersession without further reference to earlier reports. But in cases such as this the disputed part of an examining medical officer’s report may consist largely of opinions about or reports of what the claimant stated, not clinically observed facts. And the claimant may have stated consistently, as here, that her condition has not changed. In such cases, if the Secretary of State is unable to establish specific grounds for a supersession because he has ordered the destruction of the relevant records, then he may not be able to discharge the burden of proof.

13     Further, the Secretary of State has "requirements in law" under other legislation (the Public Records Act 1958, the Data Protection Act 1968, the Human Rights Act 1998, and the Freedom of Information Act 2000 may all be relevant) and any "clear out" of public records of continuing relevance will need to be considered in those contexts too. Commissioners are of course aware of the exemplary approach of other sections of the Department of Social Security in keeping industrial injuries decisions and medical reports and disability living allowance claim forms and reports of continuing relevance. It would be most unfortunate if incapacity benefit claimants and their advisers found themselves having to require and keep copies of all documents from the Department of Social Security at the time any report or decision was made so as to ensure that future disputes about awards could be considered fairly on all the evidence.

Directions to the new tribunal and parties

14  The new tribunal will rehear this appeal taking into account all the evidence, which includes the previous examining medical officer's report, and should do so by oral hearing. It must look again at whether there was reason to supersede the previous decision awarding incapacity credits with effect from 6 June 2000 in the light of all the evidence. The claimant said that she would get further medical evidence. If she is going to do so, she should do so in good time before the new hearing, with reference to her mental health condition in June 2000. Evidence from her general practitioner would be particularly helpful as to her ability to perform the tasks in the mental health test. The tribunal is not concerned with any changes after June 2000. If there are changes since then, the claimant should consider making a new claim, and should not wait for this appeal to be heard. She also states that she will get advice or help. She is strongly advised to do so, from the Community Legal Service, a Citizen’s Advice Bureau, a welfare rights office, a solicitor or other expert adviser.

David Williams

Commissioner

21 May 2001

