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1. I allow the claimant's appeal against the decision of the social security appeal tribunal dated 25 June 1996 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination in accordance with the directions in this decision, to an entirely differently constituted social security appeal tribunal: Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the claimant, a woman aged 43 at the date of the original proceedings before the tribunal. The appeal is against the unanimous decision of a social security appeal tribunal dated 25 June 1996, which dismissed the claimant's appeal from a review decision of an adjudication officer issued on 6 July 1995 to the effect that the claimant did not satisfy the "All Work Test" for entitlement to Incapacity Benefit and she was not therefore entitled to that Benefit as from 6 July 1995. The appeal was one of three appeals heard by me at an oral hearing on 18 November 1997. The claimant was not present but was represented by Mr D M Taylor of Vauxhall Community Law Centre. I have referred in detail to the circumstances of the hearing in the Appendix to this decision. That Appendix is common to this decision and to the decisions on the other two appeals that were heard by me. 

3. In so far as the claimant's grounds of appeal put forward by her representatives were that the adjudication officer had erred in law in failing to have a form MED4 before him at the date he gave the above decision on entitlement, I have dealt with this matter fully in the common Appendix to the three decisions (see below). 

4. I have however set the tribunal's decision aside in this case because I accept the further ground of appeal put forward on behalf of the claimant that in dealing with the medical evidence the tribunal's reasons for decision were not sufficiently detailed. In some respects it is difficult to understand why the tribunal rejected the claimant's general practitioner's medical report, a copy of which has now been made available to the Commissioner. I do not propose to go into detail in regard to this matter since at the hearing, after having investigated the documentation, I indicated that I would set the tribunal's decision aside on this ground. Mr Heath on behalf of the adjudication officer stated that he had no objection to the course. It should perhaps be noted that ,although this ground was not supported in a written submission by the adjudication officer on 15 April 1997, that officer had not then seen the actual letter from the general practitioner that was made available to the tribunal and has now been made available to the Commissioner. 

5. I also refer briefly to another ground of appeal that was put forward on behalf of the claimant and which was discussed at the hearing before me on 18 November 1997. That ground reads as follows:- 

"Rules of Natural Justice

On several occasions in the course of the hearing the medical assessor gave an opinion on a crucial issue - claimant's neck pain, peak flow rate, BAMS doctor's opinion on degree of disability described in IB50, breathlessness on bending, impaired hearing, and dosage of pain killers. It was incumbent on the chairman at the end of the hearing to summarise the medical evidence and afford the claimant opportunity to comment on it."

Reference was made by the claimant's representative to Commissioner's decision R(I)14/51 and in particular to the observations of the learned Commissioner in paragraph 7 of that decision, as follows, 

"It is usually desirable that before the tribunal begin to deliberate on their decision the Chairman should summarise briefly the effect of any evidence given to the tribunal by the medical assessor and to give the claimant and Insurance Officer (if present) an opportunity of commenting on that advice if they desire to do so."

7. In this case it is contended that the chairman did not summarise the advice of the medical assessor in this case. I have not had enquiries made of the chairman on this point and therefore I cannot make any finding on it. However I do not consider that the learned Commissioner in the above-cited passage from R(I)14/51 was laying down any rule of law but merely indicating a desirable practice. It may well indeed be helpful for the chairman to summarise the combined effect of the advice given by the medical assessor during the course of the hearing and invite the parties to comment on it if they wish to. However, the parties will of course have heard the answers to any questions that the tribunal asked the medical assessor and all that then would be involved would be a 'recap' by the chairman. It was not altogether apparent that the learned Commissioner in paragraph 7 of R(I)14/51 had in mind a situation where the parties already knew in fact what the advice given by the medical assessor was.

8. Consequently had this been the only ground for appeal, I think it unlikely for it to have succeeded. Nevertheless what was said in paragraph 7 of R(I)14/51 would clearly be good practice in appropriate cases and I commend it to the tribunals.

(Signed) 
M J Goodman
Commissioner
4 December 1997
 

APPENDIX
[Common appendix to decisions in cases CIB/16402/96, CIB/16690/96 and CIB/17533/96]
PART I
1. This is the Appendix to three decisions on Commissioners files CIB/16402/96 CIB/16690/96 and CIB/17533/96, all of which were heard together at an oral hearing before me on 18 November 1997. All three cases involved the same point of principle in relation to the legal significance of the absence of a form MED4 (set out in the Social Security (Medical Evidence) Regulations 1976, S.I. 1976 No 615, Schedule 1B, Part II) as relevant when an adjudication officer makes a decision on the application or otherwise of the "All Work Test" of capacity for work. 

2. In all three cases none of the claimants was present. The adjudication officer was represented by Mr J Heath of the Office of the Solicitor to the Departments of Health & Social Security. In only one of the cases, namely the case on file CIB/17533/96 was the claimant represented, by Mr D M Taylor of the Vauxhall Community Law Centre, Liverpool, who also had assisting him Mr P Bagshaw of the Disablement Resource Unit. On the other two cases I have received detailed written submissions from the claimant's representatives, which I have fully taken into account including those received from Mr A Parker, representative for [the claimant in] (file CIB/16690/1996), sent by fax on 17 November 1997. The case on file CIB/16690/96 was an adjudication officer's appeal. The other two cases i.e. CIB/16402/96 and CIB/17533/96 were claimants' appeals. All however involve the same point which is dealt with in detail below. I have given individual decisions in relation to each of the three cases, which as well as applying this common Appendix, also deal with the individual characteristics of each of the cases. 

3. The point of principle involved in all three cases raises the following question. Under the new legislation as to Incapacity Benefit, does the adjudication officer when giving a decision as to the "All Work Test" (imposed by section 171(C) of the Social Security Contributions & Benefits Act 1992) of necessity need to have before him a detailed statement by a doctor in the specially detailed form ("MED4"), to be found in Part II of Schedule 1B to the Social Security (Medical Evidence) Regulations 1976, S.I. 1976 No 615? 

4. In all three cases the adjudication officer had made a decision that the claimant was not incapable of work, without the adjudication officer having the benefit of a form MED4 before him, although that form had been requested by the Secretary of State (though see the special facts of the case on file CIB/16690/926). There are various explanations as to why the adjudication officer did not have the form MED4 before him e.g. that the claimant, though asked to obtain such a form from his doctor, had failed to do so or to send it in to the Department. It is only fair to say that in one at least of the cases the claimant either denies that any request for a form MED4 was received or alternatively states that the form MED4 had been sent in and presumably lost by the Department. However, these factual variations do not matter. The legal question is whether if the adjudication officer, for whatever reason, does not have a form MED4 before him when one has been requested by the Secretary of State, is that officer entitled to proceed nevertheless and give a decision as to capacity for work? 

5. The relevant statutory provisions, both primary and secondary, were in fact fully set out and reviewed by another Commissioner in a starred decision on file CIB 15325/96 (see also his similar decision on file CIB/16603/96). In those decisions the learned Commissioner decided that the adjudication officer's decision on capacity for work made without a form MED4 (though requested by the Secretary of State) could not be impugned on that ground and was a valid decision. The starred decision on file CIB/15325/96 is set out in full in part II of this Appendix. I was urged by the claimants' representatives to reconsider this and to hold that the learned Commissioner's decisions to which I have adverted were wrongly decided. Mr Heath, for the adjudication officer, cited the decision of a Tribunal of Commissioners in R(I)12/75, where at paragraph 21 the Tribunal said, 

"...A single Commissioner in the interests of comity and to secure certainty and avoid confusion on questions of legal principle normally follows the decisions of other single Commissioners (see Decisions R(G)3/62 and R(I)23/63). It is recognised however that a slavish adherence to this could lead to the perpetuation of error and he is not bound to do so."

6. In fact at the hearing before me, I heard all the legal arguments on this problem anew and considered all issues ab initio, the Commissioner in his two decisions having said that he would have liked to have had argument at an oral hearing. I am bound to say that, as a result of careful consideration of these arguments and of the written submissions made to me, I have concluded that the Commissioner's decisions to which I have referred above (CIB/15325/96 and CIB/16603/96) are correctly decided. I would have arrived at the same conclusions myself. The question of precedent (R(I)12/75) does not therefore arise.

7. I cannot really add to the careful and erudite reasoning given by the learned Commissioner for his conclusions. I have already said that I agree with them. However, in deference to the arguments presented to me, I will just deal with one or two points. It was argued on behalf of the claimants that it was not competent to the adjudication officer to assume that the Secretary of State had withdrawn a request for form MED4 and, moreover, that such withdrawal could not be implied from the form MED4 not being forthcoming. I reject that contention. If in fact the matter is referred to an adjudication officer for decision at the instance of the Secretary of State without a form MED4, then I consider it quite legitimate for the adjudication officer to assume that the Secretary of State has either withdrawn his request for that form or has waived compliance with that request. In my judgment the word "required", to be found in regulation 6(1) of the Social Security (Incapacity for Work) (General) Regulations 1995, S.I. 1995 No 311, does not mean that it is compulsory for the adjudication officer to have a form MED4 before him. All that the word "required" means is that potentially a form MED4 may be "required" of the claimant as part of the adjudication process but if for some reason (no matter what) the form MED. 4 is not forthcoming, then the adjudication officer is not himself in law "required" to make further enquiries for it or make a further request for it, if in fact the case is being referred to him for decision (though see below as to practical considerations).

8. I have noted the criticisms that another social security appeal tribunal have made in a decision dated 21 October 1997 (chaired by a full-time chairman) of the decision on file CIB/15325/96. However, although I appreciate the practical and financial difficulties that may arise if there is no form MED4 available, I nevertheless consider that in law if an adjudication officer sees fit to give a decision without form MED4 being produced to him (even though that has initially been requested by the Secretary of State) then the adjudication officer's decision is valid and cannot be impugned on that ground. It may of course be good practice in certain cases for the adjudication officer to defer a decision and make further attempts to obtain a form MED4 or, as has happened in one of the present cases, for a tribunal itself to adjourn, to enable form MED4 to be obtained. But the somewhat legalistic proposition that a decision by an adjudication officer made without a form MED4 is a nullity or is erroneous in law cannot in my view be sustained.

9. I ought also to add that I accept a further argument put forward by Mr Heath at the hearings before me. He drew attention to the provision of regulation 2(1)(d) of the above cited Medical Evidence Regulations 1976 (S.I. 1976 No 615), which provides "...where it would be unreasonable to require a person to provide a statement [including form MED4], such other evidence [may be provided by a claimant] as may be sufficient to show that he should refrain (or should have refrained) from work by reason of some specific disease or bodily or mental disablement." Conversely, Mr Heath submitted, an adjudication officer should be permitted to make a decision on capacity for work without form MED4 if he considers it proper to do so in the light of all the other evidence before him. I accept that contention as correct. Of course, nothing in this Appendix in any way suggests that adjudication officers should neglect their duty to make sure that they have proper evidence before them before arriving at a decision but equally of course they are subject to the statutory requirement of section 21 of the Social Security Administration Act 1992 to give, where practicable, a decision within 14 days of reference to them.

PART II
[Part II of the appendix consists of the decision in case CIB 15325/96 (12 June 1997 Mr Commissioner Powell *51/97) ]
Signed
M J Goodman
Commissioner 
4 December 1997

