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1. This is an application bearing to be for leave to appeal against the decision of a Medical Appeal Tribunal sitting in Glasgow on 8 June 1989. I decline to accept or consider it as such because such leave already exists having been granted by a Commissioner in October 1990. In my judgment to grant further leave would be incompetent. But, for the reasons after given, I do accept the application as one for leave to re-instate a withdrawn appeal. Therefore, and in exercise of the power conferred by regulation 20(3) of the Social Security Commissioners Procedure Regulations 1987, I grant leave to re- instate the appeal withdrawn at the request of the claimant on 12 December 1990 with leave to that end granted by a Nominated Officer on 31 December 1990. That appeal now proceeds on the file on which it started, CSI/6/90. 

2. This case came before me by way of an oral hearing, held at my direction. The claimant was represented by Mr Grant Alexander of the                          . The Secretary of State was represented by Mr Paul Cackette, Solicitor, of the Office of the Solicitor in Scotland to the Secretary of State for Social Security. This decision and that on file CSI/6/90 were intimated verbally at the conclusion of the hearing. 

3. As noted, this application on behalf of the claimant bore to seek leave to appeal a decision of a medical appeal tribunal (MAT). It was received on 2 April 1982 and set out suggested grounds of appeal and, at some length, reasons for the application being late. It then transpired that the medical appeal tribunal in question had issued five decisions relative to the claimant on the same date. She had suffered accidents in April, July and October of 1987. In respect of each accident her claim for disablement benefit went before an adjudicating medical authority (AMA). They issued their findings, separately, upon the disablement question in respect of each accident on 7 July 1988. The claimant sought to appeal to the tribunal all these decisions by a letter dated in August 1988. 

4. The AMA decisions in respect of the April and July accidents were in effect provisional, no date for the determination of their assessment of disability having been set. In these cases there was a further assessment by another AMA for a later period, made in October 1988 following upon the receipt of the appeal. The Secretary of State then referred these further AMA decisions to the MAT. In each of the cases relating to these accidents, therefore, there were before the MAT two assessments covering successive periods of time. It, in due course, properly issued separate decisions in each of these appeals. Without going into the details of the further history of these cases, on files CSI/5/90, CSI/19/90 and CSI/51/90, leave was obtained to appeal to a Commissioner and the appeal was later withdrawn with leave. I was assured that no further question now arises thereon. 

5. But the third accident, in October 1987, had a somewhat more complicated history. Again the claimant's claim went before an AMA in July 1988. They made an award in respect of the total disability consequent upon all three accidents together. On the application of the Secretary of State, another AMA in October 1989 reviewed and revised that decision as in error of law and replaced it with a different one. No doubt in view of the general letter of appeal of August 1988 the Secretary of State referred that decision also to the tribunal. But the net result so far as this accident was concerned was that there was only one issue before the MAT. In due course they issued their decision. The claimant sought leave to appeal late, from a Commissioner. Such leave was granted on 22 October 1990 on file CSI/6/90. As already noted the appeal was withdrawn, with leave of a Nominated Officer, some two months later. 

6. What led to the withdrawal of the appeals in all these cases was some understanding that there should have been a decision upon the claimant's appeal against the AMA decision in August in respect of the October accident. In short, there was a failure to appreciate that in respect of that accident, alone, there were not two successive AMA decisions the first of which had been appealed and the second referred, but, on the contrary, and uniquely, the first decision had been set aside as erroneous in law and had been replaced with the October decision which had been referred by the Secretary of State. Despite contacting various offices of the Department, and indeed, as I was informed, the medical appeal tribunal office on a number of occasions no-one seems to have corrected that impression in the minds of the claimant and her representative. (I should note that there have been changes in her representation.) I do not go into the whole history of the matter, which is fully set out by the claimant's present representative in the statement of reasons for late lodgement of an application for leave to appeal, documents 77 to 79 of the bundle in this file. His activities resulted in some understanding from the MAT office in December 1990 that the "missing" appeal had then been allowed to be lodged late and that a hearing would be arranged in the new year. Since that was what was principally concerning the claimant that apparently satisfactory outcome led to the withdrawal of the appeal. It appears that the concern then was to try to keep all the issues alive, which would not have been possible, it was apprehended, if a Commissioner had pronounced on some of them. Thereafter the claimant's representative kept pressing for the tribunal hearing. It was again confirmed by telephone to the claimant's representative that the late appeal had finally been admitted in November 1991 and that the Department would be asked to prepare fresh submissions. It seems that somewhere about the third week of January 1992 the representative was told for the first time that it was felt that a tribunal could not adjudicate upon the August 1987 AMA decision on the October accident because it had been superseded by the October 1987 AMA decision. It is perhaps curious that no decision on the acceptance of the late appeal, or in respect of the decision not to let it proceed to a hearing was issued to the claimant, nor sought by her representative. However, it was then suggested to the representative that the only course would be to seek leave to appeal to the Commissioner. 

7. I confess to being appalled that what amounted to a relatively simple request - namely what had happened to the appeal from the August AMA in respect of the October accident - has taken almost 2 years to be clarified. Whilst I can not but observe that some part of the responsibility must be with the claimant's representatives for not understanding what had happened and the procedures involved as they should have done nonetheless the major responsibility must lie with the Department, in a general way for it is not any part of my duty to apportion blame further as between local offices and the medical appeal tribunal office. 

8. In the whole circumstances I am prepared to accept that the claimant, as an individual, was misled into seeking to withdraw her appeal against the tribunal decision dealing with the October accident. She was so misled largely by the Department. That seems to me to be sufficient to warrant the exercise of the power contained in regulation 20(3) of the 1987 Procedure Regulations which allow me to give leave to re-instate an appeal which has been withdrawn - apparently upon the basis of a simple and wide, but no doubt judicial, discretion. I am informed that no guidance has been found in reported decisions and I have been unable to find any for myself. Certainly the regulation does not contain any express guidance. It also provides that, on giving leave, I may make such directions as to the future conduct of the proceedings as I think fit. 

9. With the consent of the parties and having regard to the delay I directed that the hearing before me should proceed to consider the merits of the appeal since upon file CSI/6/90 there were already full submissions both by the claimant and the Secretary of State. My decision upon it accompanies this decision. 

 

(signed) W M Walker 

Commissioner 

Date: 5 August 1992 

