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[ORAL HEARING]
1. The decision of the Sutton appeal tribunal dated 12 July 1999 is not erroneous in law. 

2. The Secretary of State's representative appeals, with the leave of the chairman, against the decision of the tribunal which is in the following terms:- 

"The decision of the Adjudication Authority dated 10 January 1997 is revised. 

Having considered all the evidence and the evidence from [the claimant's husband] and the submissions from [the claimant's representative] we were satisfied that an accident in the course of employment occurred on 4-1-96.

Summary of Grounds

(1) A meeting took place in directed time which does not finish until 5.30 and was at the direction of the Head. It took place immediately after school finished and was not a social call. In our view it could only be viewed as a meeting in the course of [the claimant's] employment as a teacher. 

(2) That incident caused a complete breakdown in [the claimant's] health and resulted in her being admitted to hospital for 3 months for treatment. It caused her personal injury as a result of the accident/incident of 4/1/96.".

3. I have quoted the full text of the tribunal's notice of decision in the foregoing paragraph because there were three issues before the tribunal, namely, whether the claimant had suffered an accident arising out of her employment, whether that accident was in the course of her employment and whether that accident had caused her personal injury. If that part of the decision notice which is normally regarded as the statement of the tribunal's decision is read in isolation it would seem that the tribunal had dealt with the second issue only in which case its decision would have been erroneous in law. However, if the notice is read as a whole it will be seen that the tribunal also declares itself satisfied that the accident caused the claimant personal injury. An accident which arises in the course of employment is taken, in the absence of evidence to the contrary, also to have arisen out of that employment (section 94(3) of the Social Security Contributions and Benefits Act 1992). The tribunals decision therefore addresses all three issues.

4. The background to the case is that the claimant was employed as a school teacher. As was the case with some of her colleagues her relationship with the headmistress was difficult and, indeed, the headmistress is accused of bullying conduct. On 24 June 1996 the claimant claimed Disablement Benefit in respect of damage to her mental health caused by an incident at work on 10 November 1995. She applied also to have that incident declared as an industrial accident causing personal injury. The incident, one of many by which the claimant felt intimidated or slighted by the headmistress, was the headmistress' failure to include the claimant in a case conference about a problem child in her class although the claimant had made detailed preparations for the conference. The adjudication officer declined to accept that incident as an accident. The claimant appealed his decision to a Social Security Appeal Tribunal. 

5. The appeal tribunal decided that the incident on 10 November 1995 could not be declared an industrial accident under section 44(1) and (6) of the Social Security Administration Act 1992 because it was not a climatic incident which had tipped the claimant into mental ill-health but was part of the process of the headmistress' tactics of excluding those members of staff who were out of favour with her and, being deliberate, could not be regarded as an accident. The tribunal's decision was overturned by a Social Security Commissioner who remitted the case for rehearing by a differently constituted tribunal with directions to the effect that the evidence indicated a series of discrete incidents rather than a process and that those incidents included a final incident on 4 January 1996 when the claimant, while on sick leave, was visited at home by two of her year group teaching colleagues. It was, said the Commissioner, for the tribunal to decide if any incident was an accident causing personal injury.

6. When the claimant's case was heard again by a differently constituted tribunal on 12 July 1999 her representative indicated that she would not be founding on the incident of 10 November 1995 because she was not satisfied that she could establish that it was that incident which had caused the claimant's current mental ill-health. The claimant's case was now founded on the incident which occurred on 4 January 1996. On that date the claimant was on sick leave recovering from an operation to free the movement in a calcified shoulder joint. Her sick note was about to expire and she was due to see her general practitioner. She was visited at 5 pm. by two colleagues who had come straight from school. They delivered to her quantities of "paper work," instructions as to the research work which was to be required of the claimant in the coming term, details of the intensification of the curriculum which she was to follow and a message from the headmistress that she was to return to work as soon as possible. The claimant alleged that the visit and the sight of the amount of paperwork expected of her left her feeling frightened and ill. When she kept her appointment with the general practitioner she was advised not to return to work and was prescribed medication to alleviate her mental state. Thereafter she underwent a period of in-patient treatment for mental illness and, having been declared unfit for work by the local authority's medical officer, never returned to work. The tribunal made the decision which I have recorded in paragraph 2 above. 

7. The statement of the tribunal's findings in fact and reasons for its decision is in the following terms:-

"FACTS

(1) The tribunal found as facts those matters stated in paragraphs 5.1, 5.2, 5.3, 5.4, 5.5.

(2) The Tribunal had to decide whether what had happened to [the claimant] amounted to (i) an event which in itself is identifiable as an accident or (ii) a particular occasion on which personal injury was suffered by [the claimant] which would constitute an accident. 

(3) It was accepted that accident could include something that caused "psychological damage". 

(4) The Tribunal had to decide whether the incidents on 11 November 1995 or 4 January 1996 constituted "accidents" as defined above. At the hearing the Representative did not pursue the matter of 11 November 1995 and so the Tribunal only had to deal with 4 January 1996. 

(5) The Tribunal were satisfied that the incident which happened on 4 January 1996 amounted to an industrial accident. There was no Presenting Officer at the hearing. 

REASONS:

(1) The Tribunal adopts and confirms the reasons given on the day. 

(2) We had the benefit of a clear and concise statement of events on 4 January 1996 from [the claimant] and we accepted her version of the events.

(3) We heard evidence of the incident and the effects on [the claimant] - from [the claimant's husband] and we had no reason to disbelieve him. He was also a teacher and was able to tell us e.g. that directed time for the teachers did not finish until 5.30. 

(4) There was no reason to doubt the version of events given by [the claimant]. No one contradicted what had happened. 

(5) [The claimant] went to her Doctor about her shoulder but was also given some anti-depressants and was signed off work for 1 month due to stress. 

(6) The incident of 4 January 1996 pushed [the claimant] over the edge and caused her psychological injury. 

(7) The visit to her by the 2 teachers was pre-planned, it was in directed time and was on the instructions of her Headteacher. It was clear[ly] in the course of her employment, was required by the headteacher and could not in any way be called social.

(8) In the light of what preceeded it we could see why [the claimant] felt deep anxiety, fear and depression and it caused her injury and was therefore an 'accident' and was in the course of her employment.".

8. The Secretary of State's appeal against the tribunal's decision is on the grounds summarised in paragraphs 23 and 24 of his representative's written submission of 2 November 1999 thus:-

"I submit that meetings between various members of the school's teaching staff (e.g. in the school staff room) would usually constitute a normal incident of the occupation. I further submit that, in this case, there is no suggestion that the discussion at the meeting in question was anything other than 'a perfectly proper conversation'. 

In the light of [CI/15589/1996 and CI/105/1998], I submit that the tribunal needed to explain why they were satisfied that the claimant's conversation with her colleagues, rather than her realisation of the implications resulting from that conversation, resulted in 'personal injury caused by accident." (i.e. they needed to explain why they were satisfied that the 2nd incident amounted to an industrial accident). Because the tribunal failed to do so, I submit that they have erred in law.".

9. In response to a direction by a legal officer in the Office of the Social Security Commissioners the Secretary of State's representative placed in the papers copies of the judgment of the Court of Appeal in the case of theChief Adjudication Officer v. Rhodes (included in the reports of Commissioners' decisions as R(I) 1/99) and the House of Lords judgment in the case of the Chief Adjudication Officer v. Faulds (R(I) 1/00). There were also added to the papers copies of Commissioners' decisions CI/5120/1999 and CI/6637/1999. 

10. I need not narrate the further written submissions of the Secretary of State's representative or the written observations on the appeal submitted for the claimant as the oral arguments for the parties which I heard and which I shall recount below adequately explained the parties' respective cases. 

11. I heard the appeal on 4 July 2001. The claimant was not present. She was represented by Mrs M. Prendergast, Welfare Rights Adviser of Surrey Welfare Rights Unit. Mrs Prendergast was assisted by the claimant's husband. The Secretary of State was represented by Miss J. Anderson of Counsel instructed by the Solicitor to the Secretary of State for Social Security. I am grateful to all three for their assistance in dealing with the appeal. 

12. Section 94(1) of the Social Security Contributions and Benefits Act 1992 enacts as follows:-

"Industrial injuries benefit shall be paid where an employed earner suffers personal injury caused after 4 July 1948 by accident arising out of and in the course of his employment, being employed earner's employment.".

Subsections (2) and (6) of section 44 of the Social Security Administration Act 1992 are in the following terms:-

"(2) Subject to subsection (3) below and to section 60 below, any person suffering personal injury by accident shall be entitled, if he claims the accident was an industrial accident, to have that question determined, and a declaration made and recorded accordingly, notwithstanding that no claim for benefit has been made in connection with which the question arises; and this part of this Act applies for that purpose as if the question had arisen in connection with a claim for benefit."

and

"(6) For the purposes of this section (but subject to section 60(3) below), an accident whereby a person suffers personal injury shall be deemed, in relation to him, to be an industrial accident if –

(a) it arises out of and in the course of his employment; 

(b) that employment is employed earner's employment for the purposes of Part V of the Contributions and Benefits Act; 

(c) payment of benefit is not under section 94(5) of that Act precluded because the accident happened while he was outside Great Britain.".

13. Miss Anderson said that the statute requires that an accident shall arise out of and in the course of the employment of the claimant concerned. In this case the tribunal had founded on the incident on 4 January 1996, the visit to the claimant at home by two of her colleagues on the teaching staff. The claimant was on sick leave. She was not acting in the course of her employment. The facts were that the meeting was after work, informal and not an incident arising out of or in the course of employment. It was noticeable that the claimant had not been asked to attend a formal meeting. Neither was it a case of an interview by a school inspector. Miss Anderson submitted that it would stretch the law too far to include such an informal meeting within the parameters of the statute. It would open the door to a wide class of incidents which took place on an informal basis. What the statutes envisage is an injury at work which can be verified by reference to contemporaneous records kept by the employer as well as evidence from independent witnesses. In this case the only evidence before the tribunal came from the appellant and her husband. That evidence was that the appellant suffered a serious psychological breakdown at the time and it may be that her interpretation of events did not give a full analysis of the facts. Even if the facts were as the claimant stated them it was not open to the tribunal to say that those facts constituted an industrial accident. 

14. On to the question of whether or not there had, in this claimant's case, been an industrial accident Miss Anderson referred to the House of Lords judgment in the Faulds case. She said that great emphasis was placed on there being a causative event which could be described as an accident. Lord Hope had said in his judgment in the Faulds case that the authorities which said that the claimant's normal work could constitute an accident were too widely drawn. It was accepted that some jobs could cause psychological injury but there was a need for an identifiable event. She agreed that Lord Hope was distinguishing between process and event. She said the straw which breaks the camel's back did not amount to an accident if it was not an identifiable incident. "Accident" is given its ordinary meaning. From the accident there must arise personal injury with a causative link to the accident. So here if the real reason for psychological injury was matters which had happened previously it could not be properly said that the meeting on 4 January 1996 caused psychological damage. It was necessary to look at the meeting to see if it could properly be said to have caused the damage.

15. Miss Anderson said it was more difficult to identify a causal connection when the injury was psychological but care still had to be taken. She thought that one would usually assess causation on a "but for" basis. She submitted that in this case it could not be said that "but for" the meeting on 4 January 1996 no injury would have arisen. Here the evidence tends to show that the claimant's condition was due to a stressful occupation and not to a single incident. One could imagine a single incident of bullying or intimidation which caused psychological injury but this was not such a case. At page 24 of the Faulds judgment Lord Clyde said that the mere fact of stress or a disorder from being in a stressful occupation would not come within the parameters of the Act. The logic of that was that if it were sufficient to show stress the Act would have a very wide ambit indeed. The use of "accident" would be otiose in the statute. She referred me to paragraph 7 of Commissioner's decision CI/5120/99 in which it is said that it is clear from the Faulds judgment that even although there can be an overlap between the incident and the injury there must still be an identifiable incident which is an accident. 

16. Miss Anderson thought that the tribunal had been understandably sympathetic to the claimant in a case in which the presenting officer did not attend the tribunal hearing but the tribunal's conclusion is not reasonable. She submitted that the psychological breakdown was not the result of a single incident but had roots in prior events and would not have been inevitable but for the incident. In response to me, Miss Anderson said that the onus was on the claimant to show that but for the meeting on 4 January 1996 she would not have suffered the psychological damage in question.

17. The claimant's encounter with her colleagues on 4 January 1996, Miss Anderson said, did not have the characteristics of a formal meeting where injury could be caused. It was an informal meeting, information gathering and at home. She agreed that she was saying that the meeting was not within the ambit of the legislation because it was not in the course of the claimant's employment and it was not the type of meeting to cause stress. In response to me Miss Anderson said that she was not in a position to say herself how the meeting was initiated but the evidence from the claimant herself was that the meeting was at the instigation of the headteacher. The informality of the arrangements made it difficult to ascertain what happened but the onus was on the appellant to plead her case. Referring to the tribunal's finding (7) she disputed that the meeting was in the course of the claimant's employment. The claimant had not been formally required to attend a meeting and it was significant that the colleagues who came to see her were teaching at the same level, year 6. Miss Anderson said that in essence the Secretary of State's case was that applying the guidance to be found in the Faulds judgment the incident on 4 January 1996 was not an accident in the ordinary sense of the word and there had not been established a causal connection between that meeting and the illness suffered by the claimant. 

18. Mrs Prendergast referred me to Commissioner's decision CI/4860/1997. That was the decision in which the Commissioner overturned the tribunal decision of 9 May 1997 and remitted this claimant's case for rehearing by a new tribunal. In that decision the Commissioner states that a deliberate act can be an accident, and decided that in this case there were separate incidents affecting the claimant which did not amount to a process, applied the "eggshell skull argument" whereby although the claimant was vulnerable she could still have been the victim of an accident and that an accident need not be the only or the major cause of a claimant's illness. Mrs Prendergast referred also to Commissioner's decision CI/2414/98. In paragraph 12 of that decision it is also stated that the incident in question need not be the sole or main cause of the claimant's injury. Referring to paragraph 16 of that decision Mrs Prendergast said that the circumstances of the case were similar to those of [this] case. That is there was undisputed evidence that immediately after the incident the claimant went into shock.

19. On the question of whether or not the meeting on 4 January 1996 was or was not in the course of the claimant's employment, Mrs Prendergast referred to document 265 of the appeal bundle which is a written submission on the claimant's behalf discussing the significance of the Rhodes judgment. Mrs Prendergast repeated the arguments put in that submission which were that in Rhodes the court said that an incident arises in the course of a claimant's employment if it is reasonably incidental to that employment and that there is nothing in the Rhodes decision to say that to be regarded as arising in the course of a claimant's employment the meeting would have need to have been formally arranged. The meeting which caused the claimant injury was at the instigation of the headmistress and it took place without prior warning to the claimant. The two colleagues who came to see the claimant brought with them a large quantity of paperwork, the headmistresses' written instructions as to what the claimant was to be researching and teaching in the coming term and a message from the headmistress that the claimant was to get back to work as soon as possible. The claimant had been off work for the operation on her shoulder and recuperation since 24 November 1995 and had expected to return to light duties on the expiry of her sick note and felt depressed, despairing and fearful when she was faced with a doubling of her workload and the headmistress' requirement that she return to work. The meeting was one which she would eventually have had to have on returning to work. It was, therefore, reasonably incidental to her employment. The judgments in the Rhodes case accept that a claimant can do something which is in the course of her employment even when she is on sick leave. The appeal tribunal found that the meeting was pre-planned, required by the headmistress and not social in purpose. 

20. On the matter of causation Mrs Prendergast referred to paragraph 8 of Commissioner's decision CI/2414/98 in which the Commissioner states that a deliberate action can be an accident and that in the case of conversation the conversation has to be taken in context. Mrs Prendergast accepted the distinction between language and the effects of language made by the Commissioner in CI/105/98 but, as in the case with which CI/2414/98 was concerned, the conversation between the claimant and her interlocutors revived matters which had already traumatised her, namely, in her case, the past incidents of bullying and intimidation which she had experienced at school. The main concern of the Faulds judgment was stressful incidents in stressful occupations. It is relevant to teachers. The incident or series of incidents which has caused unexpected and unintended loss or hurt has to be identified. In this case the incident was the meeting on 4 January 1996. In Faulds Lord Hope quoted Lord Diplock in Regina v. National Insurance Commissioners, ex parte Hudson where he referred to the psychological or physical effects of the causative incident. In Faulds also Lord Clyde said that the causal connection between the incident and the injury had to be established. She submitted that in this case the tribunal did work through the chain of events and had medical evidence as to the injury caused by the meeting in question. 

21. Mrs Prendergast said that the Secretary of State was arguing in this case that the claimant might or might not have had a breakdown if there had been no meeting. The claimant's diary demonstrated that the claimant was resilient and had taken little sick leave but was also evidence of the unpleasantness of the atmosphere in which the claimant had been working from three weeks after joining the school. She stuck it for five years despite the constant background of stress. Despite all that pressure she did not break down but something on 4 January snapped or tipped her over the edge. Although there was no untoward language involved the effect of the meeting, given the history of unpleasant pressure, was traumatic and caused damage to the claimant. As far as the claimant was concerned the conversation was an untoward event and was not like a normal conversation among colleagues in a school year group. On page 24 of the Faulds judgment it is stated that an accident causing damage can happen in a stressful occupation but the damaging incident has to be identified. In this case the claimant has identified the damaging incident as being the January 1996 meeting. 

22. Miss Anderson referred to paragraph 8 of the CI/2414/98. It was clear that that case was about a conversation which itself referred to and concerned the very issue which was the source of psychological damage to the claimant concerned. The claimant had been out of step with colleagues and had been the subject of verbal abuse. The conversation in that case was part of the problem because the problem was the claimant's refusal to strike. In the instant case there was nothing in the conversation which was abusive or out of order. All that was done was to inform the claimant about changes at work which appeared to apply to everybody as it applied to paperwork and working practices. Miss Anderson submitted it was not the conversation which caused the injury. When the claim for benefit was made in this case the January 1996 incident was not mentioned. The relevant accident was then said to be the incident in November 1995 when the claimant was excluded from the case meeting concerning one of her pupils (see page 12 of the appeal bundle). It will been seen from page 20 of the bundle that the claimant's husband said that the November incident was the trigger and that the process was completed by the following weeks. Miss Anderson referred to the claimant's diary entry for 4 January 1996 (page 59 of the bundle). On 5 January 1996 the entry is – "saw doctor – she thinks I'm depressed and wants me to stay at home for a month. It just puts off the evil day". It would appear that the problem was the thought of going back to work, not the visit. Evidence shows the problem was the appellant's difficulty in getting on with the headteacher. It is not said that the conversation at the meeting was about those difficulties. The claimant's case is, therefore, unlike that of the claimant's in CI/2414/1998 where the conversation was a continuation of the problem. The January 1996 meeting is raised only now. Is it properly an accident? The decision in Robertson v. Dorethea Slate Quarries would indicate not. Referring to paragraph 18 of CI/4860/97, Miss Anderson said that the Commissioner in remitting this case to a tribunal for rehearing said that it was for the claimant to satisfy the new tribunal that there had been an incident which amounted to a relevant accident and it was, therefore significant, in her submission, that everything attributed to the January 1996 meeting appears to have been attributed at an earlier stage in the case to the November 1995 incident. 

23. Miss Anderson said that it appeared to have been left to the tribunal to decide if the incident arose in the course of and out of the claimant's employment. She accepted that it arose out of the claimant's employment but not in the course of that employment. The visitors in January 1996 may have been acting in the course of their employment but for the tribunal to conclude that the meeting was in the course of the claimant's employment the tribunal would have to deduce from the claimant's contract of employment that she could work when signed off sick. The object of signing off is to protect the employee from work. A further point is that for the meeting to be in the course of the claimant's employment she would have had to have been required by her employment to attend the meeting. The claimant's evidence appears to indicate that nothing was required of her at this meeting and that it was for the relaying of information about events and changes at the school. It appears to be that the purpose of the meeting was to relay information and had the claimant not been at home the documents could have been dropped off without the need for a meeting. In any event even if it is accepted that the claimant was acting in the course of her employment, submitted Miss Anderson, the meeting does not fulfil the established tests. Attention was drawn to paragraph 12 of CI/2414/98 but even on the generous view taken by the Commissioner in that case the accident to be a relevant accident must be established as having been the cause of injury. 

24. Miss Anderson argued that on page 280 of the appeal bundle (a written submission for the claimant) the onset of the claimant's illness is linked to the January 1996 meeting. In this case, she said, one was at the edge of Parliament's intention and it was necessary to be careful about where the line is drawn. There was a difference between a link and a cause. There was ample evidence in the appeal bundle to show that earlier accidents had given rise to psychological difficulties. The evidence today tends to attempt to establish that the only incident causing the claimant's illness was the January 1996 incident: but there was evidence of a number of incidents and the incident in November was at one point in the course of this case identified as the trigger. In applying the guidance of the House of Lords in the Faulds case the January 1996 meeting has been blown out of all proportion to meet the requirements identified by the House of Lords judgment: but looked at objectively that meeting does not meet their Lordships' requirement for an identifiable incident with a causal link to the injury. There was insufficient material before the tribunal to satisfy it as to the causation of the injury. This was a hard case but it was important to adhere to the terms of the statute. It was important not to disturb the law to accommodate the claimant and the tribunal had erred in doing so. 

25. Mrs Prendergast said that in CI/2414/98 a conversation referring back to the claimant's previous experience of aggression was accepted as the relevant accident. She thought that this claimant's case was similar. There had been no abusive conduct at the January 1996 meeting but there was purveyed at the meeting upsetting news. This amounts to the same thing. The January 1996 meeting is raised only now and there were difficulties with the headmistress but this headmistress was notorious. There was evidence of the involvement of the Board of Governors in the case. The 4 January 1996 incident was the final one. The November incident was not abandoned as unimportant but the difficulty was linking that incident with the injury then and there but the 4 January incident was stated by the tribunal to have caused injury which they found in the light of the previous incidents. 

26. It had been argued that nothing had been required of the claimant at the January 1996 meeting but Mrs Prendergast said that it would be fair to say that simply dropping off the work which the headmistress expected the claimant to undertake would have had the same effect as requiring her to do something. The headmistress' instigation of the meeting was a further incident in her course of bullying the claimant. The evidence was that until that meeting the claimant was coping with the headmistress and as the Commissioner said in CI/2414/98 in the context of that bullying the meeting was a damaging accident.

27. Miss Anderson said it was not a conversation which gave rise to injury in this case so the Commissioner's dictum in CI/2414/1998 does not apply. There was no suggestion that the claimant was at fault. The relevance of that case is the relationship of bullying. In CI/2414/98 the conversation giving rise to the shock related to the stress of the claimant's relationship with strikers. In the instant case, however, the meeting was mundane. Colleagues of the same teaching level conveyed information about work changes which appear from the claimant's diary to relate to changes in practice and workload. It appeared that those changes applied to all of the teachers teaching at the claimant's level. It was relevant that the incident on 10 November 1995 was thought by the psychiatrist to have been the final straw and that that was also the view of the claimant's husband. There cannot have been two triggers for the claimant's illness. She submitted that the tribunal did not have sufficient evidence to be able to say that but for the meeting in January 1996 the claimant would not have suffered the injury or that the meeting could be described as an accident. 

28. I deal first with the issue of whether or not the tribunal was entitled to find that the meeting on 4 January 1996 took place in the course of the claimant's employment. Miss Anderson's basic premise was that the terms of section 44 of the Administration Act 1992 and of section 94 of the Contributions and Benefits Act 1992 must not be stretched beyond the clear limits of the language and of the legislative intention. I would not dissent from that. However, I do not agree with her argument that the claimant could not, during the meeting in January 1996, have been doing something in the course of her employment at a time when she was not supposed to be pursuing her employment. The tribunal found as a fact, on the basis of the claimant's uncontradicted evidence, that the claimant's colleagues visited her on the instructions of the headmistress within the hours which constituted the teachers' normal working day. In the Rhodes case Schiemann, LJ., quotes from Mr Justice Browne-Wilkinson's judgment in the case of Marshall v. Alexander Sloane :-

"Obviously there is to be some term implied in the contract limiting the employee's obligations to perform all the terms of his contract of employment during such time as he is sick. But one does not imply into any contract any term wider than is necessary to give it business effect. In our view, business commonsense does not require that all obligations of an employee are suspended during sickness. The commonsense implication is that the employee is relieved of the obligation to perform such services as the sickness from which he is suffering prevent him from carrying out. That is what we hold to be the proper term to imply in this case.".

I take it from that quotation that a sick employee can be expected to do at home such work as the employer, or the relevant supervising employee, thinks it is reasonable to ask the employee to do. Miss Anderson argues that the claimant was not being asked to do anything. I disagree. The claimant had, in effect, been asked by the headmistress to receive a visit from her colleagues, accept delivery of paperwork and written instructions as to what she had to prepare for the coming term and to hear the headmistress' message that she was to return to work as soon as possible. The claimant's case is distinguishable from that of Rhodes where the evidence was that at the time of the incident which the claimant postulated as an accident the claimant was doing nothing in connection with her employment. My conclusion is, therefore, that the tribunal was entitled to find that the meeting of 4 January 1996 was in the course of the claimant's employment.

29. Turning to the question of whether or not the meeting on 4 January 1996 constitutes an accident for the purposes of sections 44 and 93, the basic definition of "accident" accepted by the courts is that it is an unexpected and untoward happening. I accept that it is to be expected that part of a school teacher's work will be meetings with her colleagues to discuss the work to be done in the coming term and that in this case there was nothing untoward about the conduct of the meeting at the claimant's home in as much there was no abusive language or anything else in the manner of her colleagues which should have upset the claimant. As noted in paragraph 8 above the written submission of 2 November 1999 for the Secretary of State refers to Commissioner's decision CI/15589/96. In that decision the Commissioner, although accepting that a prison warder suffered an accident when he was put in very great fear of severe injury in a confrontation with a notoriously and extraordinarily violent prisoner, expressed the caveat that in his view an employee who experiences an alarming situation which is the type of situation which can be anticipated in his particular line of work will not normally be regarded as suffering an accident. However, I think that had CI/15589/96 been drawn to the tribunal's attention it would still have been entitled to conclude that the meeting in question was an industrial accident. The meeting was unexpected. The claimant's uncontradicted evidence is that her colleagues arrived at her house unannounced at a time when the claimant was still on sick leave and shortly before she was due to see her doctor either to be signed off as fit for work or advised to refrain from work for a further period. In other words, it happened at a time when the claimant, as 

Miss Anderson said in her submissions, was supposed to be protected from work. The meeting was instigated by a headmistress with whom the claimant had a difficult relationship and who used the meeting to convey to the claimant that she was expected to get back to work as soon as possible and to deliver to the claimant paperwork and instructions as to the preparations necessary for the coming term. That unexpected event was untoward because in her uncontradicted evidence, the claimant says she found it overwhelming and demoralising. The tribunal's conclusion is, therefore, not contrary to the CI/15589/96 caveat because although both routine and non-routine staff meetings are an expected part of a teacher's work, an unannounced meeting in the teacher's own home while she was on sick leave and not cleared by her doctor for a return to work and which meeting seems to have been intended to and did put pressure on her was not to be expected in the normal course of the claimant's work. In my view, therefore, the tribunal was justified in regarding the meeting in January 1996 as an accident rather than a normal incident of the claimant's work. 

30. Was the tribunal justified in deciding that the accident constituted by the meeting caused personal injury to the claimant? Miss Anderson's objection to the tribunal's finding that there is a causal connection between the meeting of January 1996 and the damage to the claimant's mental health which the claimant's general practitioner diagnosed the following day is that there is in her view no evidence of such a causal connection whereas there is psychiatric evidence that it was the incident on 10 November 1995 which caused the damage. She takes the view that there was evidence of a connection between the meeting and the claimant's ill-health but no evidence that the connection was causal. I am not dismissive of Miss Anderson's argument but I do not agree with it. Firstly, the tribunal was a lay tribunal. All that could be expected of that tribunal was to say whether or not, given the fact of the meeting and the fact of the subsequent course of the claimant's illness, the balance of probabilities was that the meeting was the cause or one of the causes of the claimant's subsequent mental condition. As explained in Commissioner's decision CI/105/1998 a lay tribunal's declaration that there has been "personal injury caused ………. by accident" is provisional and does not prevent a later decision that the accident declared by the tribunal has not caused a loss of faculty.

31. To my mind, there was sufficient evidence before the tribunal to justify its provisional finding on the question of the cause of injury. That evidence included, as Mrs Prendergast argued, the evidence that the claimant had not stopped working on account of any mental illness which may have been caused by the previous incidents in the course of her employment which have been suggested as likely triggers for her illness, especially that on 10 November 1995. The fact that there is psychiatric evidence that the November 1995 incident caused injury does not preclude the probability that the January 1996 incident caused further damage. The degree of damage caused by each accident is a question which needs to be dealt with in the assessment of disablement. When I was listening to Miss Anderson's submissions I was inclined to agree with her "but for" test for whether or not a particular incident had caused injury. However, on reflection I think that although Miss Anderson's test would be useful in cases where only one accident is in question it is not enough in a case such as this where there have been several incidents each one of which could have been an insult to the claimant's mental health.

32. For the foregoing reasons the appeal fails and my decision is in paragraph 1 above.

Signed

R J C Angus
Commissioner 
24 August 2001 

