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Decision:
1. My decision is as follows. It is given under section 14(8)(b) of the Social Security Act 1998.

1.1 The decision of the Blyth at Newcastle Social Security Appeal Tribunal held on 12th August 1998 is erroneous in point of law: see paragraphs 16 and 17.

1.2 Accordingly, I set it aside and, as it is not expedient for me to give a decision on the claimant's appeal to the tribunal, I refer the case to a differently constituted tribunal for determination.

1.3 I direct the Appeal Tribunal that rehears this case to conduct a complete rehearing in accordance with my decision in CIB/213/1999 and paragraph 24.

I also direct that this case be considered by a legally qualified panel member so that any appropriate directions may be given under regulation 38(2) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 in the light of paragraph 18 to ensure that the relevant evidence and submissions are before the Appeal Tribunal at the rehearing.

The appeal to the Commissioner
2. This is an appeal to a Commissioner against the decision of the Appeal Tribunal brought by the claimant with the leave of a Commissioner. The adjudication officer supported the appeal.

Changes made by the Social Security Act 1998
3. The Social Security Act 1998 is being brought into force in stages over this summer and autumn. So far as Reduced Earnings Allowance (as an Industrial Injuries Benefit) is concerned, it came into force on 5th July 1999. Two changes are relevant to this case.

3.1 The Act abolished the title and status of adjudication officers, transferring their functions to officers acting in the name of the Secretary of State. >From 5th July 1999, the Secretary of State replaced the adjudication officer as a party to this appeal.

3.2 The Act also abolished Social Security Appeal Tribunals, transferring their existing cases to the new and nameless Appeal Tribunal. The claimant's appeal will be reheard by the new Appeal Tribunal. It is differently constituted from a Social Security Appeal Tribunal. In this case, the tribunal is likely to consist of a legally qualified panel member sitting with one or two medically qualified panel members: see regulation 36(2)(b)(i) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999.

The history of the case
4. The claimant was diagnosed as having Prescribed Disease No. A11 (vibration white finger), with a date of onset on 1st January 1989. The resulting disablement was assessed at 5% for life from and including 16th April 1989. 

5. The claimant also claimed a Reduced Earnings Allowance. His regular occupation was as a miner Grade C. An Adjudicating Medical Authority advised that the claimant had been incapable of following that occupation from and including 12th February 1994. At about that time, the claimant had left his regular occupation. He was awarded a Reduced Earnings Allowance for the inclusive period from 21st February 1994 to 2nd July 1996.

6. However, the adjudication officer decided that from and including 3rd July 1996 the claimant was not entitled to a Reduced Earnings Allowance. The claimant appealed against that decision to a tribunal.

The law
7. In order to be entitled to a Reduced Earnings Allowance the claimant had to satisfy paragraph 11(1)(b) of Schedule 7 to the Social Security Contributions and Benefits Act 1992: 

"as a result of the relevant loss of faculty, he is either-

(i) incapable, and likely to remain permanently incapable, of following his regular occupation; and

(ii) incapable of following employment of an equivalent standard which is suitable in his case,

or is, and has at all times since the end of the period of 90 days referred to in section 103(6) above been, incapable of following that occupation or any such employment".

8. The relevant loss of faculty was the loss of faculty resulting from the Prescribed Disease. 

9. The "period of 90 days referred to in section 103(6)" is the benefit qualification period and in the claimant's case it ended on 16th April 1989. As the claimant had been capable of following his regular occupation for some years after the onset of the Prescribed Disease, he did not satisfy the final limb of paragraph 11(1)(b).

10. So, in order to be entitled to a Reduced Earnings Allowance, the claimant had to satisfy the conditions set out in paragraph 11(1)(b)(i) and (ii). The advice of the Adjudicating Medical Authority was that the claimant was permanently incapable of following his regular occupation from 12th February 1994. So, head (i) was satisfied. That leaves head (ii). This involves three components: incapacity, equivalent standard and suitability.

11. The adjudication officer's decision was based on employment as a process operator. The claimant had worked in this employment for a short period from 3rd July 1996. The claimant's employer provided figures at pages 35 and 36 as evidence of the amount that the claimant could earn in that employment. The claimant gave different figures in oral evidence at the hearing. A Medical Board advised that he was capable of following that employment, recording that he had not worn gloves when working, and the employer stated that the claimant left because his temporary contract came to an end. However, the claimant said that he could not keep pace with the work because of his fingers and that he had worn surgical gloves which made his hands sweat. He also said that he had difficulty lifting bags of chemicals.

12. Incapacity The claimant alleged that he was incapable of following employment as a process operator. The adjudication officer relied on the advice of the Medical Board. The tribunal found that the claimant was capable of the work. It took account of the advice of the Medical Board and noted that although the employment came to an end when the short term contract ended, the claimant was not dismissed before then. The tribunal's finding that the claimant was capable of work as a process operator was one that it was entitled to make on the evidence before it. However, as the tribunal's decision has been set aside, this issue must be considered afresh at the rehearing. 

13. Equivalent standard The test of whether employment is of an "equivalent standard" is whether it carries an equivalent standard of remuneration: see the decision of the Court of Appeal in R. v. National Insurance Commissioners, ex parte Mellors [1971] 1 All England Law Reports 740. 

14. At all relevant times, the weekly average gross wage for the claimant's regular occupation was £369.16.

15. The tribunal found that the claimant's earnings as a process operator would have been £492.38 a week in the 1997-1998 tax year. That was based on averaging the earnings for the first 40 weeks of that tax year (page 36). The figures on page 35 showed that the hourly rate had increased by almost 50% during the 26th week of the tax year, although on my rough calculations, even for the earlier part of the tax year the claimant's earnings would have above that of his regular occupation. 

16. However, the tribunal had to consider the case from and including 3rd July 1996. The figures on page 36 for the 1996-1997 tax year average to £413.13. However, it is difficult to reconcile these figures with those given on page 35. Even considered in isolation, the evidence on page 35 is difficult to follow as it gives an hourly rate of £7.659, which is not one of the rates listed at the bottom of the page. Perhaps it is a composite rate taking account of the normal hourly rate and the overtime rate. Also, the weekly figure of £347.28 was given in November 1997 in answer to a question about "current" earnings, but it does not tally with the figures on page 36 for that tax year. The tribunal made no mention of this evidence.

17. So, the tribunal's decision was wrong in law for two reasons. First, it did not consider the whole of the period with which it was concerned. Second, it did not explain how it analysed the evidence for earnings from 3rd July 1996 for the remainder of that tax year.

18. It may be that the Secretary of State will want to clarify the evidence at pages 36 and 37 before the rehearing. Also, the claimant has produced some wage slips from the employer (pages 58 to 61) which will have to be considered at the rehearing. The Secretary of State may want to comment on these in a further submission to the Appeal Tribunal. 

19. Suitability The claimant's capacity to follow employment of an equivalent standard is only relevant if the employment is suitable in his case. The tribunal did not consider the suitability of the employment undertaken by the claimant. This was correct. Suitability has to be judged by reference to the claimant's past industrial history and covers matters like education, experience, training and disability that pre-dated the onset of the Prescribed Disease: see the decision of the Commissioner in R(I) 22/61, paragraph 6. In this case, the claimant's argument was based on incapacity as a result of the Prescribed Disease and not on any factor that was relevant to suitability.

Can the Appeal Tribunal carry out a physical examination of the claimant?
20.        The power of an Appeal Tribunal to carry out a physical examination of the claimant is limited by section 20(3) of the Social Security Act 1998. The exceptions are set out in regulation 52 of the Social Security and Child Support (Decisions and Appeals) Regulations 1999:

"For the purposes of section 20(3) an appeal tribunal may not carry out a physical examination except in a case which relates to-

(a) the extent of a person's disablement and its assessment in accordance with section 68(6) of, and Schedule 6 to, the Contributions and Benefits Act;

(b) the extent of a person's disablement and its assessment in accordance with section 103 of that Act;

(c) diseases or injuries prescribed for the purposes of section 108 of that Act."

In this case, the basis of the claim for a Reduced Earnings Allowance is a disease prescribed for the purposes of section 108. Does that mean that the case "relates to" the disease so that a physical examination may be carried out?

21. My conclusion is that an examination may not be carried out. The words "relates to" are broad, but they must be interpreted in the context of regulation 52 as a whole. The other heads of the regulation are limited to the assessment of disablement for the purposes of Severe Disablement Allowance and accidents arising out of and in the course of employed earner's employment. The same wording could not be reproduced in the case of diseases, because examination would be required in order to determine whether a Prescribed Disease could be diagnosed as well as to assist in assessing the resulting disablement. Looked at in this context, the words "relates to ... diseases ... prescribed for the purposes of section 108" cover only diagnosis and the assessment of disablement. They do not cover other issues.

22. This interpretation avoids an anomaly that would otherwise exist. If the claim for a Reduced Earnings Allowance is based on an accident, it is impossible to interpret regulation 52 to allow a physical examination of a claimant to be carried out in order to determine issues arising under paragraph 11(1)(b) of Schedule 7 to the Social Security Contributions and Benefits Act 1992. It would be anomalous if regulation 52(c) allowed a physical examination to be carried out in respect of entitlement to a Reduced Earnings Allowance based on a Prescribed Disease, as there is no rational basis for treating accidents and diseases differently on a claim for a Reduced Earnings Allowance. 

23. The same reasoning applies to regulation 41(h), which deals with the power of an Appeal Tribunal to refer a person for medical examination and report under section 20(2) of the Social Security Act 1998. 

24. So, I direct the Appeal Tribunal that it must not carry out a physical examination of the claimant and may not refer him for medical examination and report. The Appeal Tribunal's only power to obtain medical evidence is contained section 7(4) and regulation 50. See the decision of the Commissioner in CI/905/1999, paragraphs 6 to 8.

Summary
25. The tribunal's decision is erroneous in law and must be set aside. It is not appropriate for me to give the decision that the tribunal should have given on its findings of fact and it is not expedient for me to make further findings of facts. There must, therefore, be a complete rehearing of this case before a differently constituted Appeal Tribunal. The Appeal Tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions. As my jurisdiction is limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the Appeal Tribunal on the law to apply.

Signed: Edward Jacobs
Commissioner
Date: 5th November 1999
