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1. The claimant's appeal is allowed. The decision of the Liverpool medical appeal tribunal dated 26 May 1992 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted medical appeal tribunal for determination in accordance with the directions given in paragraphs 32 and 33 below (Social Security Administration Act 1992, section 48(5)). 

The background 
2. In order to understand why I have found the medical appeal tribunal to have erred in law, it is necessary to set out some elements of the history of the claim in detail. 

3. The claimant sustained an industrial accident on 5 September 1984, when she banged her right hand on a sink tap. She claimed disablement benefit on 3 October 1984. The initial adjudicating medical authority (AMA) found the injury to be to the right hand and made a provisional assessment of disablement at 30% from 19 December 1984 to 18 June 1985. The disablement resulting from the loss of faculty was described as impaired dexterity of the right hand. The AMA recorded clinical findings only about the right hand and wrist and the claimant's statement did not mention any other problems resulting from the accident. 

4. On 13 May 1985 a re-assessment AMA made another provisional assessment of 30% disablement from 19 June 1985 to 18 December 1985. The disability was described identically and it was noted that there had been no assessable change. However, in her statement the claimant said that she was having trouble with her right shoulder and elbow. 

5. On 18 November 1985, a re-assessment AMA made a provisional assessment of 40% disablement from 19 December 1985 to 18 June 1986. The disability was described as impaired dexterity of right upper limb and in answer to the question about improvement or worsening was written "Worse - shoulder movements are worse". It should be noted that the page of form BI 118A containing this information was originally omitted from the set of papers sent to the Commissioners' office, although it was properly numbered in the sequence of papers before the medical appeal tribunal. The AMA's clinical findings included "Elbow moves freely. Rt shoulder movements are difficult and painful in all areas [?]." The claimant's statement included "I still having aching in the shoulder". 

6. On 16 June 1986 a re-assessment AMA made a final assessment of 30% from 19 June 1986 for life. The relevant injury was described as injury to right upper limb and the disablement as impaired dexterity of right upper limb. Improved wrist movement was noted. The clinical findings included "Elbow is full and free. Frozen rt shoulder". The claimant's statement was that there had been very little change. 

7. On 27 May 1990 the claimant applied for review of the decision of 16 June 1986 on the grounds of unforeseen aggravation, saying that the 1984 accident had affected her right hand and shoulder and that she was now having difficulties with her neck and left shoulder and arm. Her statement to the AMA of 22 June 1990 was that since 16 June 1986 her right hand was unchanged, but that about three years previously she had started to have pains in her neck which now extended into both arms. She had had an injection in the left shoulder the previous day. She also mentioned pain in her right leg. The AMA's clinical findings covered the right hand, neck and right shoulder, but not the left shoulder because of the recent injection. The AMA decided that there had been no unforeseen aggravation of the results of the relevant injury. It ticked two boxes in Part VI of form 81 118R - "that there has been no worsening of the claimant's condition" and "other reasons", which it specified as "condition complained of is unconnected". Although, that negative decision having been made it appears to be unnecessary, the form B1 118R encourages the AMA to specify the relevant injury and loss of faculty and the resulting disabilities. The AMA recorded the relevant injury as "soft tissue injury to R hand", the relevant loss of faculty as "reduced movement R thumb" and the resulting disability as "impaired upper limb function". Under unconnected injuries and diseases was included cervical spondylosis. 

8. The claimant appealed against the AMA's decision and submitted a letter dated 30 August 1990 from her GP, Dr Bevan. The second paragraph read - 

"She also has had a lot of trouble recently with gastritis and arthritis problems, therefore although [the claimant's] hand has improved considerably, she does continue to suffer from ill health and would probably not manage to hold down a job at present." 

The claimant attended the hearing on 26 May 1992, gave evidence and was medically examined. 

The medical appeal tribunal's decision 
9. The medical appeal tribunal (MAT) confirmed the AMA's decision. The recorded findings of fact were - 

"We adopt the clinical findings of the Adjudicating Medical Authority dated 22/6/90 

We noted on examination that there is no wasting of any of the muscles of either hand." 

The recorded reasons for decision were - 

"We have taken into account all the scheduled evidence, the evidence of the claimant today and our clinical examination referred to above. 

We are satisfied that there has not been unforeseen aggravation of the results of the relevant injury. In particular, we are of the view that the further conditions complained of are not connected with and do not arise from the accident which took place on 5/9/84." 

Subsequent proceedings 
10. The claimant applied for leave to appeal to the Commissioner against that decision. Leave was granted by a Commissioner on 16 September 1992. The grounds put forward were of failures to support the decision with evidence, to make findings on material facts and to give adequate reasons. The representative of the Secretary of State, in the submission dated 22 October 1992, submitted that the MAT's decision was sufficiently supported by its adoption of the clinical findings of the AMA of 22 June 1990 and that there was no requirement to go further and give a medical opinion regarding any conditions not relating to the relevant accident. It was submitted that the reasons for decision had been clearly shown. The claimant's representative, in his observations dated 6 November 1992, submitted that the reasons were not clear, particularly in the light of the attribution of painful right shoulder to the relevant accident by the AMA of 18 November 1985. 

11. I formed the preliminary view that the MAT had erred in law, but that there were a number of problems involved in the direction which would need to be given to the medical appeal tribunal which would have to rehear the appeal if the decision dated 26 May 1992 were set aside. Accordingly on 23 November 1993 I directed that there should be further written submissions on the application of section 110(2) of the Social Security Act 1975 (section 47(4) of the Social Security Administration Act 1992) and invited the parties to consider whether they wished to request an oral hearing of the appeal. The submission on behalf of the Secretary of State was dated 23 December 1993 and that by the claimant's representative was dated 9 February 1994. The claimant's representative requested that there should be an oral hearing of the appeal and I granted that request. The claimant attended the oral hearing and was represented by Mr David Taylor of                          . The Secretary of State was represented by Ms Caroline Harold of the Office of the Solicitor to the Department of Social Security. I am grateful to both representatives for their clear submissions on difficult topics, although they did not succeed in making the questions for decision any less difficult. 

Was the medical appeal tribunal's decision erroneous in point of law?
12. I have concluded that it was. In view of the statement of my preliminary opinion, little attention was directed to this question at the oral hearing, and I can deal with it very shortly. The MAT's decision did not contain an adequate statement of its reasons for its decision, contrary to regulation 31(4) of the Social Security (Adjudication) Regulations 1986. The crux of its reasoning was in the sentence, "In particular, we are of the view that the further conditions complained of are not connected with and do not arise from the accident which took place on 5/9/84." In view of the history of the varying descriptions by AMAs of the disablement resulting from the relevant loss of faculty and the statement of the loss of faculty as "reduced movement R thumb" by the AMA of 22 June 1990, it is simply impossible to say what the MAT meant by "the further conditions complained of". That leaves the claimant in the dark as to which of her conditions the MAT did consider to be connected to the accident of 5 September 1984 and unable to understand why she had been unsuccessful. In addition, the MAT failed to adopt the correct legal basis (as identified below) for considering applications for review on the ground of unforeseen aggravation. The members of the MAT cannot be faulted in a personal sense for that, because the establishment of the correct basis is a matter of considerable complexity, but it also is an error of law. 

13. Therefore the decision of the medical appeal tribunal dated 26 May 1992 must be set aside as erroneous in point of law. My only power in those circumstances is to refer the appeal to a differently constituted medical appeal tribunal for determination in accordance with my directions. In order to give those directions I must discuss what is the correct legal basis on which to approach unforeseen aggravation cases. 

The legal basis of review on the around of unforeseen aggravation 
14. Section 110(2) of the Social Security Act 1975 (re-enacted since the date of the application for review in this case as section 47(4) of the Social Security Administration Act 1992) provides: 

"(2) Any assessment of the extent of the disablement resulting from a relevant loss of faculty may also be reviewed by an adjudicating medical practitioner if he is satisfied that since the making of the assessment there has been an unforeseen aggravation of the results of the relevant injury." 

Section 110(6) (section 47(8)) provides: 

"(6) Subject to the foregoing provisions of this section, an adjudicating medical practitioner may deal with a case on review in any manner in which he could deal with it on an original reference to him, and in particular may in any case relating to disablement benefit make a provisional assessment notwithstanding that the assessment under review was final." 

By virtue of Schedule 20 to the 1975 Act (section 122(1) of the Social Security Contributions and Benefits Act 1992) the "relevant loss of faculty" is the "loss of faculty resulting from the relevant injury" and the "relevant injury" is the "injury in respect of which industrial injuries benefit is claimed or payable". Adopting, with slight modifications, the suggestions made in the speeches of Lord Diplock and Lord Simon in Jones and Hudson v Secretary of State for Social Services [1972] AC 1020 (see R(I) 1/81, paragraph 8, and CI/81/1990, paragraph 6), "injury" can be taken to cover all adverse physical or mental consequences of an "accident". "Loss of faculty" refers to the loss of power or function of an organ of the body or the impairment of the proper functioning of a part of the body or mind. It is a cause of disabilities. "Disability" means an inability, total or partial, to perform a normal bodily or mental process. "Disablement" is the sum of the separate disabilities from which a claimant suffers as a result of a loss of faculty. 

15. An assessment to which section 110(2) can apply would, in the industrial injuries context, be made under section 57(1) of the 1975 Act (section 103(1) of the Social Security Contributions and Benefits Act 1992). That, as in force from 1 October 1986, provides that a person is entitled to disablement benefit: 

"if he suffers as the result of the relevant accident from loss of physical or mental faculty such that the assessed extent of the resulting disablement amounts to not less than 14 per cent." 

Section 57 (3) provides that "assessed" means assessed in accordance with Schedule 8 to the 1975 Act (Schedule 6 to the Social Security Contributions and Benefits Act 1992) and that for the purposes of the Schedule "there shall be deemed not to be any relevant loss of faculty when the extent of the resulting disablement, if so assessed, would not amount to 1 per cent". Paragraph 1 of the Schedule provides: 

"For the purposes of section 36 or 57 of this Act, the extent of disablement shall be assessed, by reference to the disabilities incurred by the claimant as a result of the relevant loss of faculty, in accordance with the following general principles:- 

(a) save as hereafter provided in this paragraph, the disabilities to be taken into account shall be all disabilities so incurred (whether or not involving loss of earning power or additional expense) to which the claimant may be expected, having regard to his physical and mental condition at the date of the assessment, to be subject during the period taken into account by the assessment as compared with a person of the same age and sex whose physical and mental condition is normal;" 

[Sub-paragraphs (b) to (d) not reproduced] 

The first part of paragraph 4(1) provides: 

"The period to be taken into account by an assessment of the extent of a claimant's disablement shall be the period (beginning not earlier than the end of the period of 90 days referred to in section 57(4) of this Act, and limited by reference either to the claimant's life or to a definite date) during which the claimant has suffered and may be expected to suffer from the relevant loss of faculty" 

16. The use of various phrases in those provisions may not be entirely consistent, but the basic structure seems to be that for there to be entitlement to disablement benefit it must be found that there is a loss of faculty resulting from the relevant injury. Then there must be an assessment of the disablement which has resulted from the loss of faculty up to the date of the assessment and is expected to result in the future. By definition, if assessable disablement is expected to exist, so must a loss of faculty be expected to exist. It would be possible to envisage the existence of a loss of faculty which does not actually cause any disability, but in that case the effect of section 57(4) of the 1975 Act is to deem there to be no loss of faculty. That structure is reflected in the definition in section 108(1) of the 1975 Act (section 45(1) of the Social Security Contributions and Benefits Act 1992) of the "disablement questions" which are to be determined by adjudicating medical authorities and medical appeal tribunals rather than adjudication officers and social security appeal tribunals. The disablement questions, in relation to industrial injuries benefit are: 

"(a) whether the relevant accident has resulted in a loss of faculty; 

(b) at what degree the extent of disablement resulting from a loss of faculty should be assessed, and what period is to be taken into account by the assessment." 

The last legislative provisions which I should mention as part of the background are subsections (1) and (2) of section 117 of the 1975 Act (section 60(1) and (2) of the Social Security Administration Act 1992), which provide: 

"(1) Subject to the provisions of this Part of this Act, and to section 14 of the Social Security Act 1980 (appeal from Social Security Commissioners etc. on a point of law) the decision of any claim or question in accordance with this Act shall be final; and subject to the provisions of any regulation under section 114, the decision of any claim or question in accordance with those regulations shall be final. 

(2) Subsection (1) above shall not make any finding of fact or other determination embodied in or necessary to a decision, or on which it is based, conclusive for the purpose of any further decision." 

17. The question which led me to request further submissions at an oral hearing was this. How does the legislative structure which I have set out above operate in the circumstances like the following? A claimant suffers an injury to a toe in an industrial accident. An AMA takes the view that that injury has resulted in extensive problems in the whole leg and defines the loss of faculty as, say, "reduced range of movement, with pain, in the leg". It assesses disablement at, say, 30% for life. There is no appeal by the claimant against that assessment and the Secretary of State does not request any reference to a MAT. Some years later, the claimant applies for review on the ground of unforeseen aggravation. On considering that application, the AMA or a MAT agrees that the problems in the leg have worsened and would now attract an assessment of, say, 40%, but takes the view that none of the leg problems have ever resulted from the injury to the toe. The disability in the toe alone is the same as it was shortly after the accident. Should the AMA or MAT hold that there has been no unforeseen aggravation, because there has been no aggravation of the results (as determined by the reviewing I authority) of the relevant injury, or must it accept that the leg problems did result from the relevant injury and consider whether there had been an aggravation of those problems? I have tried to put that example in terms which are independent of the facts of the claimant's case (which will have to be established by the new medical appeal tribunal which conducts the rehearing), but it seemed to me that the MAT of 26 May 1992 may have taken a similar view on the causation of the claimant's symptoms to that described above. In such circumstances I should give the new medical appeal tribunal which rehears the appeal explicit and clear guidance on the question. 

18. Mr Taylor submitted that an answer to the first disablement question - whether the relevant accident has resulted in a loss of faculty - must include a statement of what the loss of faculty is. Although the old versions of form BI 118 assumed that the question could be answered yes or no, that was contrary to the natural construction of the words of section 108(1) of the 1975 Act. Therefore, by virtue of section 117(1) of the 1975 Act, the decision as to what loss of faculty is final. It is not merely a finding or determination which is necessary to the decision on the disablement question. Mr Taylor referred to R(I) 4/85 as showing that the decision on the identification of the loss of faculty by the medical authorities binds the statutory authorities in determining a claim for special hardship allowance, which implied that the identification came within section 117(1). He also referred to the following sentence in paragraph 17 of R(I) 13/75: "The medical authorities alone may determine whether or not there is a loss of faculty in any given case, and if so in what it consists." In R(I) 7/65, R(I) 2/90 and Parker v Chief Adjudication Officer (on appeal from R(I) 2/90) it was accepted that any review on the ground of unforeseen aggravation would have to lead to a higher assessment of the extent of disablement and not to a lower assessment. Therefore, R(I) 13/75 was wrongly decided in holding that there was no error of law in reviewing an assessment of 12% from 9 April 1972 to 8 April 1974 and replacing it with an assessment of 8% for life from 6 August 1972. Mr Taylor submitted that section 108 of the 1975 Act used the phrase "the results of the relevant injury" because an aggravation could take the form of the development of a new condition beyond what was embodied in the loss of faculty identified in the decision under review. On a review on the ground of unforeseen aggravation, the reviewing authority had to start from the position that that loss of faculty did result from the relevant injury at the date of the assessment under review. Paragraph 14 of R(I) 12/65 - where it was said that "it was open to the medical appeal tribunal and indeed necessary for them in the circumstances of this case to decide for themselves what the relevant injury had consisted of and what its results had been" - appeared to be to the contrary. However, the circumstances of that case were of a new condition developing which was alleged to result from the relevant injury and the Commissioner's statement should be restricted to those circumstances. A reviewing authority could take the view that the results of the relevant injury were not as serious as had been predicted in the percentage assessment of disablement, but there can be no review which leads to a lower percentage. 

19. Ms Harold focused on the powers of review. Review was only possible where there was a trigger in the form of the establishment of a ground of review. In the case of review on the ground of unforeseen aggravation the necessary trigger in common sense terms was that the reviewing authority would assess disablement at a higher percentage than the existing assessment. Section 110(6) of the 1975 Act does not allow review to produce a lower percentage, as the Commissioner had suggested in R(I) 13/75, because it is subject to the foregoing provisions of section 110 and only becomes applicable once the trigger for review exists. Ms Harold agreed with Mr Taylor that under section 110(2) of the 1975 Act the question of causation was not up for review and that the reviewing authority has to ask itself whether, accepting that the loss of faculty identified in the decision under review did result from the relevant injury, there had been aggravation of the results of the relevant injury. 

20. Thus, there was agreement between the representatives on the central question posed in paragraph 17 above. Both submitted that on review on the ground of unforeseen aggravation it has to be accepted that the loss of faculty on which the assessment of disablement under review was based did at the date of the assessment result from the relevant injury. However, the limits and consequences of that proposition are far from clear. In order to give guidance on them I must examine the ruling principles in some detail. 

21. I start with the provisions of section 110(2) of the 1975 Act and observe that they allow review only of an assessment of the extent of disablement. The other powers of review in section 110 are expressed as applying to any kind of decision made by the medical authorities. Although it is often difficult to separate out the various elements in the statutory chain of causation leading to an assessment of disablement, the form of section 110(2) looked at in isolation seems to me to indicate that review under section 110(2) is directed to the disablement question in paragraph (b) of section 108(1) - the percentage and period of an assessment of disablement - rather than to the question in paragraph (a) of section 108(1) - whether the relevant accident has resulted in a loss of faculty and in what it consists. The questions set out in paragraphs (a) and (b) of section 108(1) are separate questions. Both questions need to be answered in order for an assessment of disablement to be made, but I consider that when section 110(2) refers to the review of an assessment of disablement it is referring to the question set out in paragraph (b) rather than to both questions in combination. Specific provision had to be made, in amendments originally introduced in 1953, to allow review on the ground of unforeseen aggravation where the initial decision was that there was no loss of faculty or where an assessment limited to a specific period has expired. Those provisions are in subsections (3) and (4) of section 110 of the 1975 Act (Social Security Administration Act 1992, section 47(5) and (6)). The interpretation of those subsections is by no means free from difficulty, but I have concluded that they have no bearing on the question of the scope of review on the ground of unforeseen aggravation when an assessment of disablement has actually been made and has not expired. 

22. I turn next to the nature and finality of decisions on the disablement questions. It seems to me that the arguments based on the finality of decisions under section 117(1) of the 1975 Act tend to be circular. Even if the decision on a question is declared to be final by that provision, that is subject to the provisions of Part II of the 1975 Act. Thus, the finality of a decision may be altered by the process of appeal or review. In the present context, one is led back to examine the extent of the power of review in order to decide whether a final decision can be altered. However, the nature of decisions on the disablement questions forms part of the context in which the provisions on review operate and an examination of that nature can help to illuminate the extent of and limitations on the powers of review. 

23. I am quite satisfied that the question whether a relevant accident has resulted in a loss of faculty includes within it the identification of the loss of faculty. That was decided specifically by the Commissioner in paragraph 9 of R(I) 12/80, relying on the view of Lord Parker CJ in R v Industrial Injuries Commissioner. ex parte Ward [1965] 2 QB 112 (appendix to R(I) 7/64). Paragraph 9 of R(I) 12/80 was expressly approved by the Tribunal of Commissioners in R(I) 5/84. No doubt it was the trenchant criticism in that decision of the lay-out of the forms used by AMAs and MATs for recording decisions, which did not provide for the relevant loss of faculty to be specifically set out, that led to the eventual revision of the forms. Lord Parker CJ in the Ward case dealt with the nature of the decisions on loss of faculty and on the assessment of disablement. The Commissioner in the decision under appeal had said that once an assessment of disablement had been made, it "must be taken that the claimant will suffer from the relevant loss of faculty for the period of the assessment in this case life". Lord Parker CJ commented: 

"I am quite unable to accept that. It seems to me that the words of Section 14 "the relevant loss of faculty" merely refer to the state found by the medical authorities to have existed after the accident, and at the time of their examination. Their degree of disability expressed in the form of a percentage and the estimated duration of those disabilities is merely for the purposes of basic disablement pension. If the man recovers, he still continues to get his basic pension. It may well be that Parliament felt that the provision for constant reviews was just not worth while. But it seems to me quite a different thing to say that when attempting to assess a man's personal loss under Section 14, one should not be entitled to look at the realities of the situation, and that the claimant should be allowed to benefit from the what turns out to have been a wrong prognosis on the part of the Medical Board some 6 or 7 years ago." 

Thus although, as explained in paragraphs 15 and 16 above, the period to which an assessment of disablement relates is the period during which the claimant is expected to continue to suffer from the relevant loss of faculty, Lord Parker CJ was not prepared to give effect to the decision on the loss of faculty question beyond the date of the medical authority's examination. 

24. The context of the Ward case was section 14 of the Industrial Injuries Act 1946, on special hardship allowance, under which an increase of disablement pension was payable if, subject to other conditions, the claimant was "as a result of the relevant loss of faculty" incapable of his regular occupation or employment of an equivalent standard. The claimant had a 5% life assessment. On consideration of a renewal claim for special hardship allowance a MAT admitted and accepted evidence from a consultant that the claimant's current incapacity for work was not related to the relevant accident, but was due to constitutional osteo-arthritis. The Divisional Court held that that was proper. Lord Parker CJ said, adopting a passage from Commissioner's decision CWI 1/64: 

"The medical authorities make a forecast of the probable future effects of the relevant loss of faculty and it on this forecast, or assessment, that disablement benefit is based. The statutory authorities [who had to decide whether the conditions of entitlement to special hardship allowance were satisfied] however have to decide what are the actual physical effects upon the beneficiary of the relevant loss of faculty at the time for which an increase of disablement benefit is claimed. In reaching this decision they are not bound by the forecast of the medical authorities though they would certainly regard that forecast as being of evidential value. They are at complete liberty, in my judgment, to admit and accept evidence tending to show that the disability expected by the medical authorities to continue has in fact ceased to exist." 

That passage must be read in the context of an earlier passage in Lord Parker CJ's judgment: 

"It is convenient to state what is common ground now, and that is that the relevant loss of faculty from which the incapacity must flow is the loss of faculty found by the Medical Board; there is no doubt about that. In other words, to take an example, Mr Bridge [counsel for the insurance officer] would concede that if, for instance, it were found by the Medical Board that a man had lost the sight of his right eye as a result of a piece of metal getting into it, in an industrial accident, it would be wholly inadmissible on a claim under Section 14 to introduce evidence to show that the original finding of the Medical Board was wrong, and that the eye was not lost as a result of a piece of metal, but for some other reason; that is conceded." 

25. The effect of the Ward decision is illustrated very clearly by R(I) 4/85. The claimant injured his hand in an industrial accident and received a final assessment of disablement of 10% for life. On a renewal claim for special hardship allowance, a consultant who had recently operated on the claimant's hand reported that there was no evidence that the industrial accident had produced any significant damage to his hand. The claim for special hardship allowance was rejected. The Commissioner held that he could admit evidence that the disability resulting from the injury to the hand had ceased to exist notwithstanding that the claimant had been given a life assessment. However, after citing the last passage set out above from the Ward case, the Commissioner held that the consultant's opinion was: 

"not just an opinion that the disability has not lasted for the period forecast by the medical board; it is an opinion inconsistent with the finding by the medical board that the injury to the claimant's right hand was a partly relevant condition; and I do not consider that I can admit evidence to that effect while the medical board's assessment stands. The medical board has in effect found that the condition of the claimant's hand is the result of the relevant accident, just like the eye injury in Mr Bridge's hypothetical case." 

26. Thus, at least for the purposes of determining entitlement to special hardship allowance, and now to reduced earnings allowance, it is established that the determination of a medical authority that a specific loss of faculty exists at the date of that determination must be accepted. No steps have been taken to amend the legislation which has given rise to that result. How does that approach to the nature of decisions on the disablement questions affect the scope of the power of review under section 110(2) of the 1975 Act? I consider that the following general propositions can be stated. A decision by a medical authority that a loss of faculty exists, and what it consists of, is, in the absence something expressly indicating the contrary, a decision that that loss of faculty exists at the date of the decision. It is also a decision that that loss of faculty exists at the beginning of the period of the assessment of the extent of disablement made in that decision. I shall refer below to those dates together as "the date of assessment". Then for the future, the assessment of the extent of disablement amounts to a prediction of how long the loss of faculty may be expected to continue to exist and to cause disablement of at least 1%. So far as entitlement to disablement pension is concerned, that assessment governs entitlement for the period which it covers. It is subject to review on the ordinary grounds which indicate that it was flawed at the date that it was made, but not on the general ground of a relevant change of circumstances. A change of circumstances can only justify review where there is unforeseen aggravation of the results of the relevant injury under section 110(2). In the ordinary case where the loss of faculty originally identified lasts for longer than predicted in the assessment or turns out to be more disabling than predicted or where some other condition develops which interacts with the loss of faculty to make the disablement more serious, there is little legal difficulty. The essential questions to be asked are those set out in paragraph 12 of R(I) 18/61 (see paragraph 32 below). 

27. I accept Mr Taylor's submission that section 110(2) makes the trigger for review not unforeseen aggravation of the disablement resulting from the relevant loss of faculty, but unforeseen aggravation of the results of the relevant injury, in order to include the situation where some new condition, amounting to a new or more extensive loss of faculty, resulting from the relevant injury, develops or begins to cause disability. I also accept that the statement of the Commissioner in paragraph 14 of R(I) 12/65 that it is necessary for the reviewing authority to decide for itself "what the relevant injury had consisted of and what its results had been" is limited to that kind of situation. In that case the claimant had injured his toes in an industrial accident and received a final assessment for three months for the disablement resulting from that injury. About 18 months later he applied for review on the ground of unforeseen aggravation, saying that in the accident he had sustained a hernia and that there had been aggravation of that condition. The Commissioner's concern was that it would have been very unjust if the reviewing authority had to treat the relevant injury as no more extensive than had been identified initially and the claimant was limited to benefiting from an aggravation of that injury. Thus the requirement for the reviewing authority to consider whether the injury resulting from the relevant accident included the hernia, and, if so, to go on and consider the unforeseen aggravation questions. The Commissioner expressly restricted his requirement to the circumstances of the case before him, and I consider that it has no bearing outside the kind of situation identified above. 

28. That leaves the situation where the reviewing authority takes the view that immediately before the date from which the unforeseen aggravation is said by the claimant to have developed, the claimant's disablement as a result of the relevant loss of faculty was less than that represented by the existing assessment of disablement. It seems to me that, because the assessment of disablement is merely a prediction of what disablement is expected to result during the period for which the claimant is expected to continue to suffer the relevant loss of faculty, a similar approach must be taken to that in the Ward case and R(I) 4/85. The reviewing authority may admit and accept evidence, or conclude from its own examination or questioning of the claimant or other witnesses, that the disability predicted in the assessment under review has ceased to exist before the end of the period of assessment or has become less disabling than predicted within that period. If the reviewing authority takes that view, which must of course have a sufficient evidential basis, then that will entail a finding that the claimant has failed to prove that there has been aggravation of the results of the relevant injury. One of the first two questions set out in paragraph 12 of R(I) 18/61 will have been answered adversely to the claimant. Those two questions are: 

"(a) whether there was in fact any worsening of [the claimant's] condition since [the date of the assessment]; 

(b) if so, whether that worsening was an aggravation of the results of the relevant injury, or whether it was due to constitutional or other causes;" 

29. However, what the reviewing authority cannot do is to admit evidence or reach a conclusion from its own examination or questioning which is inconsistent with the decision of the authority which made the assessment under review that the claimant suffered from the loss of faculty identified in its decision at the date of assessment. The question of whether there is such an inconsistency will have to be answered according to the circumstances of each case, but the basic principle is shown clearly by the decision in R(I) 4/85. The reviewing authority must accept that the loss of faculty identified did exist at the date of assessment and did result from the relevant injury. If the evidence is that the disablement resulting from that loss of faculty has become more severe than allowed for in the assessment, then review under section 110(2) of the 1975 Act is triggered. A worsening of the disablement resulting from the condition identified as the relevant loss of faculty must be accepted as an aggravation of the results of the relevant injury even though the reviewing authority considers that that condition or some part of it did not result from the relevant injury at the date of the assessment under review. To adopt some words used by Lord Morris of Borth-y-Gest in R v Deputy Industrial Injuries Commissioner. Ex parte Amalgamated Engineering Union [1967] 1 AC 725, 745, the decision as to the relevant loss of faculty is a "datum line or starting point" which it is not for the reviewing authority to question. Thus, in the circumstances assumed in the toe/leg example given in paragraph 17 above, the reviewing authority would have to conclude that there had been unforeseen aggravation and that the assessment was to be increased to 40% for whatever period was proper. It could not give effect to its view that none of the leg problems had ever been a consequence of the relevant injury, because that would be inconsistent with the existing decision on the loss of faculty. 

30. I consider that that result flows from the combination of the nature of the decisions on the two separate disablement questions defined in section 108(1) of the 1975 Act and the terms of section 110(2). As explained in paragraph 21 above, the words of section 110(2) considered in isolation suggest that review under that section is directed to the assessment of disablement rather than to the decision on loss of faculty. Considered of the wider statutory context reinforces that conclusion. The proper relationship of the finality of decisions on loss of faculty and the scope of review (to which the finality principle is subject) is reflected in the outcome. The result is also consistent with the assumption expressed in R(I) 7/65, R(I) 2/90 and Parker v Chief Adjudication Officer (appendix to R(I) 2/90) that a review of an assessment of disablement on the ground of unforeseen aggravation must result in a higher assessment. Although it is not necessary to my decision, it seems to me that the approval in R(I) 13/75 of a lower assessment on review cannot stand in the light of the authorities cited immediately above. It could lead to unfair or anomalous consequences if a reviewing authority were able to give effect to a view that all or part of the condition identified as the loss of faculty in the existing assessment did not result from the relevant injury at the date of the existing assessment. What if, to change the toe/leg example of paragraph 17 above slightly, the reviewing authority considered that only the toe condition (which it would initially have assessed at 2%) resulted from the injury (and not the leg problems, included in the existing assessment of 30%), but also considered that the toe condition alone had worsened to cause disabilities which it would assess at 4%? Could the reviewing authority conclude, taking its own view of what were the results of the relevant injury, that there had been unforeseen aggravation and that the assessment of 30% should be replaced by one of 4%? That would be most unfair on the claimant, as well as being inconsistent with the assumed purpose of review on the ground of unforeseen aggravation. Or could the reviewing authority determine that there had been no unforeseen aggravation, because its assessment of disablement at 4% was lower than the existing assessment of 30%? Such a result would be odd, since on the view of both the reviewing authority and the original authority as to the loss of faculty, the results of the relevant injury had worsened. If the reviewing authority set out its reasoning accurately and fully it would be forced into convolutions which the claimant would find it very hard to understand. 

31. I have gone to what are no doubt excessive lengths in dealing with the general legal basis of review on the ground of unforeseen aggravation, because of the difficulty and importance of the issues. I must now give some more specific directions to the new medical appeal tribunal which is to rehear this appeal. 

Directions to the new medical appeal tribunal 
32. There must be a complete rehearing of the appeal, on the evidence and submissions presented to the new appeal tribunal. The new appeal tribunal must first determine the full extent of the loss of faculty found by the AMA of 16 June 1986, on which the current final assessment of disablement of 30% for life was based. The form BI 118 completed by that AMA displays all the defects mentioned by the Tribunal of Commissioners in paragraph 8 of R(I) 5/84. For the reasons explained there, neither the description of the injury as injury to right upper limb nor the description of the disablement affecting the claimant as impaired dexterity of right upper limb can automatically be accepted as a specification of the relevant loss of faculty. In paragraph 9 of R(I) 5/84 it is suggested that where a medical authority has failed to state expressly the relevant loss of faculty the decision should be referred back to the authority for a full and unequivocal explanation to be given. Such a procedure is clearly impracticable in the present circumstances, and I fear that the new appeal tribunal will simply have to do the best it can in interpreting the decision of the AMA of 16 June 1986 in the light of the decisions of earlier AMAs and in reaching a conclusion about the full extent of the relevant loss of faculty on which the assessment was based. 

33. Once that conclusion has been reached, the new appeal tribunal must accept that that loss of faculty existed and resulted from the relevant injury as at 16 June 1986 and as at 19 June 1986, the first day of the period of assessment. It must not, as explained in paragraph 29 above, come to any determination which is inconsistent with that position. Subject to that limitation, the new appeal tribunal must, in accordance with paragraph 12 of R(I) 18/61, ask itself whether there has been any worsening of the claimant's condition since 16 June 1986; if so, whether that worsening was an aggravation of the results of the relevant injury or was due to constitutional or other causes; and, if it was such an aggravation, whether the aggravation was foreseen and sufficiently allowed for in the life assessment of 30% or was unforeseen and merits a higher assessment. In answering those questions, the new appeal tribunal may, as explained in paragraph 28, determine that the disability assessed at 30% has not been as severe as had been predicted by the AMA of 16 June 1986 or has ceased to exist. But it may only do so if there is evidence on which to base such a determination which does not fall foul of the limitation explained in paragraph 29 above. Those are all matters to be determined by the application of the expert medical judgment of the members of the new appeal tribunal, about which I am not competent to give any guidance. However, the new appeal tribunal must take especial care to explain each stage of its reasoning and to make and express the necessary findings of fact. Since the issues in the appeal are difficult and the legal approach which I am requiring is one with which neither the new appeal tribunal nor the parties to the appeal may be familiar, it is important that clear findings of primary fact are made, so that the parties can understand the way in which the appeal tribunal has applied the law to those findings of fact. 

Conclusion 
34. The claimant's appeal is allowed, but it must be stressed that the fact that she has been successful in this appeal to the Commissioner carries no implications one way or the other as to what the final decision should be on her application for review. 

(Signed) J Mesher 

Commissioner 
Date: 4 August 1994 

