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1 This is a joint decision about a joint appeal by the claimant against two decisions of the Swansea medical appeal tribunal taken together at a hearing on 26 July 1998. They relate to two separate industrial accidents. The appeal numbered CI/358/1999 (tribunal ref M 03 204 1998 01081) refers to the consequences of an accident on 19 January 1992. The other, CI/4182/1998, (tribunal ref 03 204 1997 00664) refers to the consequences of an accident on 20 June 1993. The main ground of appeal to the Commissioner is about the way that the two cases were heard together. I held an oral hearing of the two appeals in Cardiff on 30 September 1999 at the request of the claimant. The claimant attended and was represented by Mr Griffiths. Miss C Robinson of counsel represented the Secretary of State. I thank both the representatives and the claimant for their help.

2 My formal decision on each appeal is:

CI/358/1999: The decision of the tribunal of 26 May 1998 is erroneous in law. I therefore set it aside. I refer the case to a freshly constituted tribunal to determine the appeal in accordance with the directions in this decision. 

CI/4182/1998: The decision of the tribunal of 26 may 1998 is erroneous in law. I therefore set it aside. I refer the case to the same tribunal as that hearing the appeal 

in CI/358/1999. The case is to be heard consecutively to or concurrently with the other appeal as the chairman shall decide, but the tribunal should take separate decisions on each of the cases.

3 The claimant gave full grounds of appeal against the tribunal's decisions. Leave was refused by the chairman. The grounds related to the findings and reasons of the tribunal on separate issues in the two cases. Because of the way this appeal has since gone, I do not comment on those grounds. On the basis of advice, the claimant raised a different ground of appeal before the Commissioner, namely that he had not been given proper notice of one of the hearings.

4 The claimant told me at the hearing, and I accept, that his two appeals had been going ahead separately. He asked for an oral hearing of both appeals. He was sent a letter notifying him of an oral hearing in one appeal (CI/4182/1998) dated 1 May 1998. He tried to get a representative to help him at the hearing, but found that the representative was unable to help. About a week before the hearing, the claimant telephoned the tribunal office because he could not get a representative. As a result of that telephone conversation he became aware that the other appeal had been listed to be heard at the same time. He told me that he protested about this as he was still getting information together about the second appeal and he was not ready for it, but the clerk told him that the matter was already listed and the claimant should take the matter up at the tribunal. 

5 The claimant attended the tribunal. Because of his weak eyesight, he was accompanied by a friend, but the friend was not a representative. On arrival, the claimant told the clerk of his concerns. The clerk told him to raise them with the chairman. According to the claimant, he raised the matter at the beginning of the hearing, but the chairman said that both appeals were proceeding. The claimant did not ask for an adjournment because he did not know that he could, and he was not advised or asked by the tribunal about one. He said that he objected to the failure to give him notice about one hearing but, because he did not know the procedures, he did not refuse to continue with the hearing. It was only later that he became aware of the significance of the notice issue. 

6 I have not sought the comments of the chairman or the tribunal service about these cases. The chairman may been misinformed of the alleged irregularity, and appears not to have been advised, as he should have been, by the Tribunal Service about the claimant's objections to the lack of notice. The formal part of the record of proceedings (not completed by the chairman) records that notice was given on 1 May 1998 in both cases. But I am concerned that there is nothing in the record of proceedings about whether proper notice was given for both cases. The only relevant documents on the file before me indicate that notice was given on one appeal. There is nothing to support the statement in the record that notice was given on the same date in the other case. On behalf of the Secretary of State, Miss Robinson confirmed that she had no such documents in the papers supplied to her either. 

7 Since the oral hearing, I have checked the tribunal files. On file M/03/204/1997/00664 (the case for which the claimant said he had received notice) there is a copy notice to him and an original letter giving notice of the hearing in that case to the claimant's friend. It is dated 1 May 1998 and datestamped as received back at the office of the Independent Tribunal Service on 14 May 1998. The letter has only half an address on it (not including house number or street), and has been returned by the Post Office marked "no such address" . There is no evidence on the other file of any notice of hearing being sent to anyone. The standard letter asking the claimant whether he wanted an oral hearing in that case was only sent on 7 April, so the claimant need not have replied until 21 April (the reply is also not on file). The equivalent letter in the other case, where proper notice was given, was sent in December 1997.

8 Proper notice of oral hearings must be given to all parties. At the relevant time the requirement was in regulation 4(2) of the Social Security (Adjudication) Regulations 1995. Regulation 1(3) of those Regulations provided that if notice was sent by post to a person's last known or notified address then it is to be treated as given or sent on the day it was posted. There is no evidence before me in this case that the notice was sent out to the claimant's address. Having seen the available files and heard from the claimant and the Secretary of State, I do not accept that the assumption about posting in regulation 1(3) can be relied on here. I also do not accept that being told about the listing of a case in a telephone conversation made to the Tribunal Service about another case can constitute proper notice of a hearing for the purposes of those Regulations. But that is how the claimant became aware that both his appeals were listed, rather than only one. There is no other evidence that one of the appeals was listed, despite full evidence of proper listing of the other appeal. Nor do I accept that the claimant waived any rights to receive notice by reason of that telephone conversation.

9 Where the question of notice is put in issue, the tribunal must enquire into it. 

If there is no proper notice, it must establish if the party has waived the right to notice (see regulation 4(2C) and regulation 4(3A)). If there is no notice or waiver, the tribunal "may proceed only with the consent" of the party not given notice: regulation 4(2). A tribunal that proceeds without meeting these requirements does so in error of law. 

10 The consent required by regulation 4(2) is the full and informed consent of the party not having proper notice. Anything less is not a satisfactory basis for a fair hearing of a case. Consent under protest and in ignorance of one's rights is not a proper consent for these purposes. In a case such as this, where the question of receipt of notice is put in issue by the claimant, it is the duty of the tribunal or chairman to enquire into the issue of notice and to make the position about consent clear to the claimant. The tribunal's duty if notice is put in issue was discussed by the Commissioner in R(SB) 19/83. I see no changes in procedure since then that remove the central duties set out by the Commissioner in that case when the question of proper notice arises. The Commissioner stated that :

"It appears to me that in general it is desirable that when a claimant complains that he has not received notice of a hearing the DHSS should as a matter of course forthwith refer the complaint to the tribunal for consideration..."

I agree, save that for "DHSS" we must now read "Tribunal Service". But it did not happen here. The matter should have been referred to the tribunal chairman by the Tribunal Service staff; it is not enough for the claimant to be asked to do it. The claimant put this matter in issue when the telephone conversation took place. The Tribunal Service should have checked the matter at that point and the chairman of the tribunal should have been informed of this. Equally, the clerk on the day should have raised it directly with the chairman before the hearing, not left it for an unrepresented claimant to do on his own. If it was shown that notice was posted but not received, then the tribunal could draw attention to regulation 1(3). 

11 R(SB) 19/83 concerned cases where the claimant was not present. The tribunal's duty to deal with the question of notice is equally important if the claimant puts receipt of notice in issue. That will involve asking the clerk to make the checks discussed in R(SB) 19/83 or, in the absence of a clerk or such information, it will normally involve either adjourning to check the service of notice or offering the opportunity to the claimant to ask for an adjournment. It must involve at least an enquiry about notice being given or, if it is accepted that proper notice was not given, discussion with the claimant to ensure that the claimant knows her or his position and that any consent to proceed is properly given. Further, as R(SB) 19/83 also stated:

"the record of proceedings should show that this has been done or (where this is the case) how otherwise the tribunal was satisfied ..."

that notice of the hearing was given. There is no such record in this case.

12 In this case, the claimant took proper steps to put the issue of notice in issue. There was no evidence that proper notice had been given or sent to him of one of the cases. There was no waiver. The claimant had not properly consented to the hearing of the case without notice. The tribunal therefore could not proceed with the hearing. I am aware that in R(SB) 55/83 the Commissioner held that a tribunal proceeding in the absence on a claimant, but relying on the assumption that properly posted notices are deemed to be received, was not acting in breach of natural justice. That does not apply to this case, because the claimant was present. Rather, the issue here was that his objections were being ignored. There is no authority to ignore these objections, as there is with properly posted notices, and effect must be given to the plain words of regulation 4(2). The claimant's representative asked me to refer the appeals to a new hearing so that the further medical evidence that the claimant was trying to get together for the original hearing could now be presented. My formal decision to do so is in paragraph 2.
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