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1. This is an appeal, brought by the adjudication officer with the leave of the tribunal chairman and admitted by me despite its lateness, against the decision of the Ashton-under-Lyne social security appeal tribunal dated 22 November 1995, whereby they held that the claimant was entitled to disablement benefit from 21 February 1995. Sadly, the claimant died on 1 May 1996 but his widow has been appointed to proceed with his claim. I held an oral hearing of the appeal at which the adjudication officer was represented by Mr Jeremy Heath of the Office of the Solicitor to the Departments of Social Security and Health and the claimant's widow was represented by Mr Roger Thompson, Welfare Rights Officer of the Metropolitan Borough of Tameside. 

 

2. On 21 February 1995, the claimant made a claim for disablement benefit in respect of Prescribed Disease D3, diffuse mesothelioma. By regulation 2(a) of, and Schedule 1 to, the Social Security (Industrial Injuries)(Prescribed Diseases) Regulations 1985 (hereinafter "the 1985 Regulations"), diffuse mesothelioma is prescribed in relation to all persons who have been employed on or after 5 July 1948 in employed earner's employment in:- 

 

"Any occupation involving:

(a) the working or handling of asbestos or any admixture of asbestos; or

(b) the manufacture or repair of asbestos textiles or other articles containing or composed of asbestos; or

(c) the cleaning of any machinery or plant used in any of the foregoing operations and of any chambers, fixtures and appliances for the collection of asbestos dust; or

(d) substantial exposure to the dust arising from any of the foregoing operations."

 

3. From April 1956 to January 1963, for about 6 to 9 months in 1970, from August 1971 to January 1975 and again from August 1992 until he became too ill to work in January 1995, the claimant had been employed as a cooper by a firm in Dukinfield. During the first of those two periods of employment, the claimant spent about two hours each day breaking up barrels in an outside yard. That yard adjoined the premises of a firm engaged in making asbestos mixtures for lagging and on the wall of those premises, facing the yard where the claimant worked, was a large extractor fan which "used to belch out clouds of white dust which settled on everything that was outside" including the barrels which the claimant was breaking up. That dust was asbestos dust. When not working outside, the claimant worked inside where there was also a considerable amount of dust although not as much as in the yard. During his second period of employment at that firm, the claimant spent more time working inside. He did not remember there being the dust during his third and fourth periods of employment. There is no dispute that the claimant was in fact exposed to asbestos dust during his first and second periods of employment. For the avoidance of doubt, I find as a fact that such exposure was "substantial exposure" to the dust arising from the working or handling of asbestos or an admixture of asbestos in the neighbouring factory. In the papers before me, there is a medical report stating that the claimant was suffering from malignant mesothelioma and attributing it to that exposure to asbestos. 

 

4. The claim for disablement benefit was disallowed by the adjudication officer on the sole ground that diffuse mesothelioma was not prescribed in relation to the claimant because "his work as a cooper would not involve the handling of or working with asbestos". In the written submission to the tribunal, the adjudication officer relied upon CI/379/94 in which the claimant had worked as a clerk and claimed disablement benefit in respect of occupational asthma caused by fumes coming through the floor from premises below. Her employers' firm and the firm occupying the premises below had no connection with each other. The Commissioner said, at paragraph 8:-

 

"8. The question which arises in the case is a short one, namely, whether the disease must be shown to have been caused by prescribed substances arising from the actual employment of the claimant, or whether it is sufficient that the disease is the result of prescribed substances or agents entering the work place from the premises of an outside firm or company. I have come to the conclusion that the inclusion of the concept of employment in regulation 2 referred to above does confine the question of causation to matters arising in respect of the employment of the claimant herself. Each of the prescribed diseases in Part D of the Schedule are introduced by the phrase "Any occupation involving". In my view that means that, to qualify for the benefit, it is necessary to show that the claimant was carrying on an occupation involving the prescribed occupation. It is not in dispute in the present case that the claimant was not engaged in such an occupation, but was engaged as an order clerk in the occupation of John D Maltby Ltd, which related to manufacturing net curtains. None of the prescribed substances or agents suggested have been used by those employers for any purpose. There was considerable evidence from various regulatory bodies that there was a number of places of access from the premises below in which it is accepted that such substances were used. It makes it easier to apply the other provisions relating to other prescribed diseases if they are confined to diseases arising by reason of some substance or agent or activity in the employment in which the claimant is working. Accordingly, it must be concluded that the claimant has not brought herself within the necessary statutory conditions for industrial disablement benefit."

 

5. The tribunal sitting on 22 November 1995 did not refer to CI/379/94. Accepting the undisputed facts and allowing the claimant's appeal, they decided that "disablement benefit be allowed from 21 February 1995" and gave only the following brief reasons for their decision:-

 

"Tribunal accepted the special condition for pneumoconiosis in para (b)(ii) and applied Commissioner's Decision R(I) 1/85 - i.e. exposed to dust howsoever coming there."

 

Despite the brevity of the decision, it reveals no fewer than three clear errors of law. Firstly, the tribunal could not award disablement benefit without the "disablement questions", defined in section 45(1) of the Social Security Administration Act 1992, having been determined by a specially qualified adjudicating medical practitioner. Secondly, it is extremely unlikely that disablement benefit would fall to be awarded from the date of claim rather than from some other date, either earlier or later. Disablement benefit could not be paid in respect of any day within the period of 90 days beginning with the date of onset of the prescribed disease (see section 103(6) of the Social Security Contributions and Benefits Act 1992 as modified by Schedule 2 to the 1985 Regulations). Subject to that, it could be paid from a date not more than 3 months before the date of claim or, if the claimant could show good cause for delay, from an earlier date (see regulation 19 of the Social Security (Claims and Payments) Regulations 1987). Thirdly, the tribunal erred in relying on regulation 2(b)(ii) of the 1985 Regulations which is relevant only to claims in respect of pneumoconiosis and not to diffuse mesothelioma which is a separate condition. In fact, the occupations for which diffuse mesothelioma are prescribed are also prescribed for the purposes of pneumoconiosis (see paragraph 9 in Part II of Schedule 1 to the 1985 Regulations), but there is no evidence that this claimant was suffering from pneumoconiosis rather than diffuse mesothelioma.

 

6. However, the most important question in this case is whether the tribunal were right not to follow CI/379/94 and instead to rely on R(I) 1/85. The adjudication officer's written submission did not deal with this issue at all I drew attention to it when I directed the oral hearing. Addressing me on this issue, Mr Heath referred to a considerable number of authorities but it does not seem to me that any of them really supports the conclusion drawn in CI/379/94 and no authorities were referred to in that decision. On the other hand, R(I) 1/85 is some authority against that conclusion. In R(I) 1/85, disablement benefit had been claimed in respect of a disease prescribed in relation to claimants employed in any occupation "involving exposure to dust". The tribunal purported to follow R(I) 40/57 and decided that the claimant had not been exposed to dust in excess of that met with in the ordinary course of life. The Commissioner allowed the claimant's appeal. He set out the legal issues in an Appendix to his decision. At paragraph 5(3) of that Appendix, he said:-

 

"It is, at large at least, a possibility that the legislature had in mind that the only dust relevant was that actually being produced at the work-place. But that gives rise to further difficulty and anomaly - e.g. where (as if the occupation is "cleaning out dusty attics") the dust so encountered has not been produced there but has precipitated from the atmosphere and accumulated at the work place, or where (as with workers at a refuse dump or a vacuum cleaner repairers) the materials encountered at work have adherent to them dust produced elsewhere than at the work-place, though becoming airborne at the work-place."

 

In paragraph 10, the Commissioner expressly rejected the suggestion that only dust produced at the workplace was relevant. He said:-

 

"10. (1) As to that, and on the footing that though it goes beyond the considerations which are reflected in Decision R(I) 40/57, it does not conflict with it in effect, my conclusion is that as at present enacted the prescription of PD41 (now D4) implicitly predicates an "acceptable degree of exposure to dust" which, like "an emergency", though not defined is to be recognised when encountered; and is to be applied on the basis characterised by lawyers as "the Man on the Clapham Omnibus" basis - i.e. as a question of fact to be determined without reference to any special susceptibilities of a particular claimant or to the relative toxicities of different dusts and by reference exclusively to the exposure to whatever aggregation of dust, howsoever coming there, encountered at the work place.

(2) A proper application of that formulation will, however, necessarily require that both adjudicators and those, such as DHSS inspectors giving evidence in point, consciously exclude from their evaluations conditions elsewhere than in the immediate work-place, be that enclosed or in the open, notwithstanding that the claimant may incur significant exposure to dust elsewhere than at his work-place in the course of his ordinary daily life."

 

It is arguable that, strictly speaking, the relevance of dust produced elsewhere than at the work place did not arise for consideration in that case and the Commissioner's remarks on that issue are obiter dicta, but they are nonetheless very persuasive. 

 

7. In support of CI/379/94. Mr Heath relied principally on the language of the statute and he referred particularly to the phrase "due to the nature of that employment" in section 108(1) of the Social Security Contributions and Benefit Act 1992 which he, rightly in my view, equated with the phrase "arising out of .... his employment" in section 94 which is concerned with accidents. In my view the phrase "due to the nature of that employment" is not of direct relevance to the present case because it is concerned with the causal link between the employment and the disease but, if it were, it would not help Mr Heath as it serves to focus attention on the nature of the claimant's employment and not the nature of the employer's business. More importantly, section 108(2) does so as well. It provides:-

 

"A disease or injury may be prescribed in relation to any employed earners if the Secretary of State is satisfied that -

(a) it ought to be treated, having regard to its causes and incidence and any other relevant considerations, as a risk of their occupations and not as a risk common to all persons; and

(b) it is such that, in the absence of special circumstances, the attribution of particular cases to the nature of the employment can be established or presumed with reasonable certainty."

 

8. In my view, the Regulations also focus on the nature of the claimant's employment and not on the nature of the employer's business. It seems to me, with respect to the learned Commissioner deciding CI/379/94, that he erred in saying "it is necessary to show that the claimant was carrying on an occupation involving the prescribed occupation". She had only to show that she was employed in an occupation involving something listed in column 2 of Schedule 1. Some of those things are types of work which the claimant might be carrying out (e.g., paragraphs (a), (b) and (c) in relation to Prescribed disease D3), but some of them are passive (e.g., exposure to various substances as in paragraph (d) in relation to Prescribed Disease D3). In some instances the nature of the employer's business is referred to (e.g., "quarry works" or "textile manufacturing" in, respectively, paragraphs (ca) and (e) in relation to Prescribed Disease A10), but in the absence of such a qualification in other paragraphs, the nature of the employer's business is, in my view, irrelevant. It is true that paragraphs (a), (b) and (c) of column 2 of Schedule 1 in relation to Prescribed Disease D3 are unlikely to be satisfied in the case of any claimant who is not working for an employer whose business necessarily involves work with asbestos and the overwhelming majority of cases to which paragraph (d) applies will also arise where the nature of the employer's business involves working with asbestos. However, there is nothing in the language of the Regulations so to restrict it. I see no reason for distinguishing between the present claimant and, say, a clerical worker employed in the neighbouring firm of asbestos processors. Neither was engaged in a type of work which would normally involve exposure to asbestos dust but in both cases the particular location of their employment caused them to be exposed to dust. It is difficult to see any practical reason or any reason of principle why the clerical worker should be entitled to disablement benefit and the present claimant should not. Mr Heath could not suggest one. If the amount of dust coming from outside the work place is trivial, a claimant will not succeed under the approach adopted by the Commissioner in R(I) 1/85. Furthermore, in the present case, the claimant had to show that there was substantial exposure. The claimant's employers may not have been involved in processing asbestos but they failed to prevent asbestos dust accumulating on their premises or to protect the claimant from it. In my view, he was employed in an occupation involving substantial exposure to the dust arising from the working or handling of asbestos or an admixture of asbestos.

 

9. Accordingly, while I must allow the adjudication officer's appeal and set aside the tribunal's decision for the reasons given in paragraph 5 above, I substitute my own decision which is that Prescribed Disease D3, diffuse mesothelioma, is prescribed in relation to the claimant. The adjudication officer must now refer the diagnosis and disablement questions to a specially qualified adjudicating medical practitioner and, when those questions have been determined, the adjudication officer will then be able to determine the claim for disablement benefit.

 

 

(Signed) M. Rowland
Commissioner
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