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1. I allow the adjudication officer's appeal against the decision of the social security appeal tribunal dated 11 August 1995 as that decision is erroneous in law and I set it aside. My decision is that there was properly deducted from the awards of weekly disablement pension made to the claimant (for the inclusive period from 22 November 1992 to 4 June 1996) the sum of £3,074.50, being the amount of a disablement gratuity paid to the claimant for the period from 5 June 1989 for life: Social Security Administration Act 1992, sections 23, 25(1)(d) and 71(6); Social Security (Payments on Account, Overpayments and Recovery) Regulations 1988, S.I. 1988 No. 664, regulation 5.

 

2. This is an appeal by the adjudication officer from the decision of a social security appeal tribunal dated 11 August 1995, which allowed the appeal of the claimant, a man born on 10 April 1944, against the decision of an adjudication officer issued on 28 November 1994 (see below). The tribunal substituted as their own decision, "There should be no deductions from [the claimant's] disablement benefit from 14.6.89 in respect of the gratuity of £3,074.50". My decision, for the reasons given below, is that there should be weekly deductions (which have in fact been made) from the claimant's weekly disablement pension, so as to recover the whole gratuity of £3,074.50 from the weekly pension.

 

3. At the request of the claimant, the appeal was the subject of an oral hearing before me on 14 November 1996 at which the claimant was present and addressed me. He was accompanied by his son-in-law. The adjudication officer was represented by Mr. S. Sriskandarajah of the Office of the Solicitor to the Departments of Health & Social Security. I am indebted to all those persons for their assistance to me at the hearing.

 

4. The tribunal made the following findings of fact,

 

"1. [The claimant] was employed as a prison officer and on 20 November 1985 whilst at work he suffered injuries to his left shoulder and right knee following an attack by a violent inmate.

2. [The claimant] claimed compensation from the Criminal Injuries Compensation Board. The gross amount of this compensation was calculated at £47,812 as at 22 December 1993. From the sum of £47,812 was deducted social security benefits of £11,221 giving a total net award of £36,591.

3. Because the injury had happened at work [the claimant] claimed disablement benefit and was awarded varying amounts by the Adjudicating Medical Authority and was paid varying gratuities. On 5 June 1989 [the claimant] was awarded a lump sum of £3,074.50 being a one off payment based on an increased assessment of disability. 

4. It is this figure of £3,074.50 which is the only point in dispute.

5. The sum of £3,074.50 was taken into account by the Criminal Injuries Compensation Board when assessing the [claimant's] net entitlement. The adjudication officer is now seeking to recover the same amount of money by deductions from [the claimant's] benefit.

If the deductions from benefit continue [the claimant] will have paid the £3,074.50 twice."

 

5. I should add that I was given to understand at the hearing that the deductions from benefit had continued despite the tribunal's decision that they should not. Mr Sriskandarajah undertook to have enquiries made about why this was done and for me to receive an explanation. The whole of the £3,074.50 has now been recovered from weekly payments of disablement benefit to the claimant. In fact, for the reasons given below, my decision is that it was properly so deducted. The £3,074.50 was authorised to be deducted by two adjudication officers' decisions. The one actually under appeal was a decision issued on 28 November 1994, which was that the balance of the sum of £3,074.50 namely £692.08 should be deducted from the claimant's weekly disablement pension at the rate of £8.44 a week ending on 4 June 1996. There had however been an earlier adjudication officer's decision in 1992 which had provided for the deduction of the gratuity by instalments from an earlier award of weekly disablement pension (from 22 November 1992 to 2 November 1994). The claimant's contention being that none of that sum of £3,074.50 should be deducted, my decision is that all the deductions were validly made under both adjudication officers' decisions. I should add that the reason why this had to happen is because the claimant was successful, by means of application for review for unforeseen aggravation, in having his assessment of disability from the industrial accident increased from 10% to 22%, from 22 November 1992 to 2 November 1994 provisional and to 25% from 3 November 1994, for life.

 

6. The tribunal, however, held that there "should be no deduction from [the claimant's] disablement benefit from 14.6.89 in respect of the gratuity of £3,074.50". They noted the claimant's argument as follows, 

 

"His only dispute was why he should have to lose the sum of £3,074.50 twice. He stated that this had been deducted from a lump sum of criminal injuries compensation and the adjudication officer was seeking to recover the same amount by deductions from his industrial injuries disablement benefit. ..[The claimant] argued that the money all came from the Treasury and that adjustments should be done between the Criminal Injuries Compensation Board and the Benefits Agency to take into account the fact that the sum of £3,074.50 had been deducted from the compensation."

 

7. The tribunal gave as their reasons for decision,

 

"The only point in issue here is whether or not deductions from [the claimant's] disablement benefit should continue to enable the sum of £3,074.50 to be recovered. In the absence of any presenting officer to argue to the contrary, the tribunal is satisfied that when [the claimant's] entitlement to Criminal Injuries Compensation was calculated, the sum of £3,074.50 was taken into account and deducted from his gross entitlement. If therefore deductions from benefit continue [the claimant] will effectively have paid the £3,074.50 twice. The tribunal cannot accept that this was Parliament's intention when drawing the Regulations and indeed it is noted that Criminal Injuries Compensation is an exempt payment from the Recoupment Regulations. The tribunal consider therefore that for the Benefits Agency to be put into the correct position, application should be made to the Criminal Injuries Compensation Board for payment of the benefit that was deducted from [the claimant's] gross award of Criminal Injuries Compensation. For these reasons we are allowing this appeal."

 

8. That was a unanimous decision of the tribunal but I am bound to say that, in my judgment, it is clearly wrong in law. The appeal before the tribunal was solely on the social security legislation. If, as is the case, there was nothing in that legislation, or the case law thereon, allowing for exemption from deduction of gratuities by instalments from disablement pensions, then the tribunal should not have arrived at the decision they did, whether or not there appeared to be hardship or an anomaly. Later in this decision (para. 11) I deal briefly with the point about alleged hardship but it is not really relevant to the legal issues in this case.

 

9. In a written submission dated 10 May 1996 (reiterated by Mr. Sriskandarajah of the hearing before me) the adjudication officer sets out in detail the relevant provisions of the legislation (now set out in paragraph 1 of my decision above) which provide for the offsetting of disablement gratuities (hitherto paid where a disablement assessment for industrial injury was less than 20%) against subsequent weekly disablement pension awarded when the assessment is increased, as in this case, to 20% or above. At the relevant time the legislation in force was in fact section 53(5) of the Social Security Act 1986 (empowering regulations to provide for off-setting) and regulation 9 of the Social Security (Industrial Injuries) (Reduced Earnings Allowance & Transitional) Regulations 1987, S.I. 1987 No. 415, referring to and incorporating regulation 85 of the Social Security (Adjudication) Regulations 1984. In accordance with those provisions, there is no doubt that the offsetting of the £3,074.50 disablement gratuity against subsequent payments of weekly disablement pension was properly effected, both in principle and arithmetically, in this case. There is no exception in the social security legislation for a case where an award by the Criminal Injuries Compensation Board has taken into account such social security benefits as were regarded as paid or payable at the date of the Criminal Injuries Compensation Board's notice of compensation. In this case the notice was given on 22 December 1993 before the adjudication officer's decision issued on 28 November 1994 required further deduction of £692.08, the balance of the £3,074.50 disablement gratuity.

 

10. The legislation in force at the time relating to awards by the Criminal Injuries Compensation Board i.e. sections 108-117 of the Criminal Justice Act 1988 (c.33) provided (by section 111) for the Criminal Injuries Compensation Board to make an award of compensation, which at that time had in essence to be assessed in accordance with the common law principles of assessment of damages for personal injuries. Those principles do of course include the deduction of certain social security benefits. Normally the Criminal Injuries Compensation Board's award of compensation is once and for all though there is limited provision (made by section 111 (10) of the 1988 Act) for a further award if there has been a deterioration in the injured person's medical condition since the previous award. It is of course entirely up to the claimant whether he makes application to the Criminal Injuries Compensation Board for any further award. He informed me that he had made some further application to the Board but this had been refused. I cannot comment on that. There would appear normally to be a time limit of three years from notice of the previous award for application to the Criminal Injuries Compensation Board for a further award (1988 Act, Schedule 7, paragraphs 2 and 3).

 

11. So far as the alleged hardship in this case is concerned, a matter which clearly influenced the tribunal, it seems to me that the social security legislation's provisions for deduction by instalments of disablement gratuity from a subsequent award of weekly disablement pension for industrial injuries are perfectly fair because otherwise payment would in fact be made twice over for the same assessment of disablement. The Criminal Injuries Compensation Board can only take into account the social security position as known by it at the date of its award. There are only limited powers of 'review' (as I have indicated above). The Criminal Injuries Board took into account the £3,074.50 disablement benefit. But over his lifetime the claimant will have received the £3,074.50, albeit now included in the weekly instalments of disablement benefit awarded for life.

 

12. Lastly, I should refer to an unfortunate situation in regard to the tribunal's hearing. In the Chairman's note of evidence it was noted,

 

"The tribunal had been advised that [the local office of the Benefits Agency] would not be sending a presenting officer today. The tribunal decided to proceed in the absence of a presenting officer."

 

In their reasons for decision the tribunal used the phrase, "in the absence of any presenting officer to argue to the contrary...". The claimant has made the justifiable point that if there had been a presenting officer at the tribunal, it would have been better informed and the arguments which have had to be put by the adjudication officer on appeal to the Commissioner could well have been better put at the tribunal stage. There was of course a written adjudication officer's submission to the tribunal.

 

13. In view of this, when I granted the request to the oral hearing, I asked the adjudication officer now concerned (who is not of course in any way connected with the failure of the presenting officer to be at the hearing) to have information available for me as to why there was no presenting officer present at the tribunal. The adjudication officer made the appropriate enquiries and forwarded a statement from the Benefit Agency Office in question, in which an adjudication officer states,

 

"I have made enquiries as to why no presenting officer was available to attend the Tribunal on 11 August 1995 and can inform you that, as a result of a combination of annual and sick leave, no staff with the necessary expertise were available on that day."

 

14. It is not for me to comment on the manpower situation in the local office, but I will reiterate what I have said in earlier decisions that, in particular in cases of this complexity, it is essential that a presenting officer with the necessary expertise should attend the hearing of the social security appeal tribunal. He acts as amicus curiae ("'friend of the court') and is there to give to the tribunal the benefit of his expertise. This particular tribunal was clearly handicapped by there not being a presenting officer present but they cannot be blamed for deciding to proceed nor can the claimant be blamed for not asking for an adjournment. I refer to my decision on file CIS/853/95, where I made similar observations about the necessity for a presenting officer to be at the tribunal's hearing, though I rejected the argument of the claimant in that case that the adjudication officer's appeal should be 'non-suited'. 

 

M J Goodman
Commissioner
(Date) 

