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[ORAL HEARING]
1 I grant the claimant leave to appeal, and allow the appeal by the claimant.

2 The application and appeal are against the decision of the Blackpool appeal tribunal on 23 November 1999. With the consent of the parties, the application is also treated as the appeal. The decision of the tribunal was that the extent of the claimant's disability resulting from the industrial accident on 30 October 1998 was assessed at 14% for the period from 12. 2. 99 to 11. 8. 1999 and at 12% from 12. 8. 1999 to 11. 8. 2000, final. 

3 I set aside the decision of the tribunal. It is expedient that I replace that decision with my own, which is:

The claimant's application for review received on 29 July 1999 is to be regarded as an application for revision or, if it does not meet the requirements of a properly made application for revision, as an application for supersession, under the provisions of the Social Security Act 1998. As that application has not yet been properly determined, it is referred to the Secretary of State for determination as an application for revision or as an application for supersession, as the case may be. 
4 I held an oral hearing of this appeal, together with the appeals in cases CI 2087 2000 and CI 2088 2000 (referred to as the linked decisions) in Manchester County Court on 23 November 2000. The claimant was not present because of illness, but was represented by Mr Cylock and Ms Williams of the Lancashire County Council Welfare Rights Office. The Secretary of State was represented by Mr Cooper of the Office of the Solicitor to the Department of Social Security, accompanied by departmental officials. I granted leave for Mr Douglass of the National Union of Mineworkers, the representative of the claimant in the linked cases, be heard in this appeal also. I refused an application, made shortly before the hearing, from Ms Clarke, solicitor to the Child Poverty Action Group, for the Group to be added as a party to the hearing. But I directed that the fax in which the request was made should form part of the papers in the appeal, and invited argument on it. I am grateful to all parties for their helpful skeleton arguments and for their active cooperation in considering these cases. 

Background to the appeal
5 The claimant suffered an industrial accident when, while working as a traffic warden, she was hit by a car that was accelerated at her. She claimed industrial injuries disablement benefit, and on 31 March 1999 an adjudicating medical authority awarded 12% disablement from 12. 2. 99 to 11. 3. 2000, final. An adjudication officer decided that the claimant was not entitled to industrial injuries disablement benefit as the disablement benefit was less than 14%. (I term that the original decision.) 

6 In a letter received on 29 July 1999 the representatives for the claimant asked for a review of the refusal to award benefit on the basis of fresh evidence. The significance of the date is that the request was made in terms of procedures under the Social Security Administration Act 1992, but that Act had been replaced when the letter was received by the Social Security Act 1998 and new procedures. In particular, the process of review was abolished and replaced by new processes of revision and supersession. On receipt, an officer referred the letter and evidence to a medical adviser. The adviser advised that the assessment remained appropriate in the light of the evidence so far received, but that if further evidence was received from a consultant, then there should be a further referral of that evidence also for medical advice. The officer then used a form LT 54 ("Social Security Acts Reconsideration / Revision / Supersession of a decision") to apply to a "decision maker" for reconsideration of the decision. Using the reverse of the form, the "decision maker" decided, by ticking boxes, "Reconsideration only – not changed". This was dated 18 August 1999. The reasons given read:

"Customer awarded 12% from 12. 2. 99 to 11. 3. 00. Letter from Welfare Rights/ general practitioner was referred to BAMS under fresh evidence.
After consideration from the medical examiner the assessment has remained the same therefore after reconsideration decision unchanged."

(I term that the reconsideration decision.)

7 The claimant appealed to the tribunal, supporting her appeal with an updated letter from the general practitioner. She attended the hearing with a friend, and was medically examined. The tribunal indicated that "The decision of the Secretary of State is not confirmed". The tribunal made the decision noted above, in the claimant's favour. It issued a full statement of the reasons for its decision. 

8 The claimant sought leave to appeal from the decision of the tribunal by reference to discrepancies between the evidence presented and the decision and statement. Chief among these was that the tribunal failed to take account of the medical evidence that the claimant had suffered psychological harm from the accident. She also felt that the tribunal had ignored the loss and damage caused to her teeth and had not explained why it felt that her back problem was not caused by the accident. The chairman refused leave to appeal. The claimant renewed the application to the Commissioner. The application was in time and, as noted, supported by a full statement. 

What was the decision under appeal?
9 On considering the application, I issued a direction seeking clarification whether the decision under appeal was the original decision or the reconsideration decision. The submission before the tribunal suggested that it should have been the original decision, and most of the decision of the tribunal suggests this. The tribunal, as is commonly the case, nowhere states the date of the decision it was considering, and it is not clear whether it considered the reconsideration decision at all. 

10 The problem is this. If the tribunal was considering the original decision, then the application for leave to appeal appeared to be late, and no proper leave had been given. If the tribunal was considering the reconsideration decision as it appeared in the LT54 form, then there appeared, at least at first sight, to be no decision actually taken. Alternatively, if the decision was a refusal on the form LT54 to supersede, it was arguable that it could not be appealed to a tribunal in any event, and the tribunal had jurisdiction only to determine that issue. In a written submission before the oral hearing, Mr Cooper argued for a fourth approach to the problem of identifying the decision. The reconsideration decision was, he submitted, a supersession decision "at the same rate" as the original decision, and that is what the tribunal considered. That raised, as he recognised, the question whether a decision "at the same rate" is allowed by the Social Security Act 1998, an issue that is by no means explicit in the terms of the Act. Each of these four approaches left open the question whether the tribunal had the jurisdiction to decide the substance of the appeal, as it purported to do. The tribunal considered none of these points and in failing to do so erred in law. For that reason I allow leave to appeal and, on that appeal, set aside the tribunal 's decision. 

Reviews under the 1992 Acts
11 The Social Security Administration Act 1992 allowed a claimant either to appeal against a decision about a benefit award (or refusal to award a benefit) or to ask for a review of a decision. In the case of industrial injuries disablement benefit, a special procedure existed to ask for a review on the grounds of unforeseen aggravation of an accepted injury. An appeal was allowed against any decision taken on a review, including a refusal to review. A review could also be referred to a tribunal for decision. In this case, there was a request which would have been properly made as a request for a review for fresh evidence to be considered had the 1992 Act remained in force. It did not, and transitional provisions do not apply as the application was made after the introduction of the 1998 Act on 5 July 1999. The application must be treated as made, and decided, under the new system.

The structure of the 1998 Act
12 The Social Security Act 1998 (the 1998 Act) and supporting regulations repealed and replaced the previous provisions in a way that fundamentally changes the approach to decision-making and appeals. As this is largely a case of first impression, it is necessary to describe and analyse the new structure. It is found in Chapter II (sections 8 - 39) of Part I of the 1998 Act. 

13 The 1998 Act introduces the following fundamental changes to decision making and appeals about all major forms of social security benefit provided by the Department of Social Security:

(1) As the Court of Appeal affirmed in Ashraf v Chief Adjudication Officer (unreported, 3 February 1999), under the 1992 Act there were three separate codes of procedure dealing with primary decision making and the first tier of appeal, each operating under a different tribunal: the income-related benefits code, the disability benefits code, and the industrial injuries benefits code. The 1998 Act repeals this tripartite system. In effect, the income-related benefits code is applied to all relevant benefits (including industrial injuries disablement benefit). The result is that the carefully crafted and thoroughly tested provisions used for the last half century to deal with medical and administrative decisions for disablement benefits, such as unforeseen aggravation, were swept away and not replaced by any provisions specific to disablement cases: 1998 Act, sections 8 - 13.

(2) All primary decision making powers were transferred from adjudication officers, adjudicating medical authorities, and - on reference - tribunals to the Secretary of State. It is no longer possible to refer a decision for review to an adjudication officer, a medical authority, or a tribunal. The request for review becomes a request to the Secretary of State himself to take a decision: 1998 Act, sections 8(1), 9(1), 10(1). 

(3) The appeals structure was focused on to what are termed "outcome decisions". The outcome decision in this case was that the claimant was not entitled to industrial injuries disablement benefit as the assessment was under 14%: sections 12(1), 17(2). I note that the tribunal's decision in this case did not expressly deal with that decision, but with the underlying question of the levels of disablement. 

(4) The view taken in Commissioners' jurisprudence that a claim has a continuing life beyond the initial primary decision is expressly countermanded. A claim now ceases to exist when a decision is made on that claim by the Secretary of State: sections 8(2)(a), 12(8)(b). There cannot therefore now be a "reconsideration" of a claim, nor can a tribunal consider a change of circumstances occurring after the Secretary of State's decision. It is arguable that both the Secretary of State and the tribunal also erred on law in doing this in this case. 

14 The aim of the changes was to introduce a single simplified set of procedures for handling all appeals. It was said that the reforms were not meant to remove any existing rights of appeal. But on behalf of the claimants, Mr Cylock and Mr Douglass represented that this case showed that there had been a loss of appeal rights. The same point was made in the CPAG statement before the hearing, in a recent article in the CPAG Welfare Rights Bulletin (October 2000 issue), and in the commentary on the 1998 Act in Bonner, Hooker and White, Non-Means-Tested Benefits: The Legislation, 1999 Supplement (which is also a supplement to Rowland, Medical and Disability Appeal Tribunals: The Legislation). A similar comment is made in the commentary on the 1998 Act in the 1999 supplement to Mesher and Wood, Income-related Benefits: The Legislation. All the parties had seen this literature before the hearing, and I invited comments on it.

15 Under the previous system, there were a range of different procedures for making, referring, and revising decisions both on appeal and at the initial level of decision making. The measures to simplify, centralise and focus all combine to remove those systems. They are replaced by the power of the Secretary of State to take two forms of primary decision, either of which may be revised. In the case where, to be entitled to any benefit (including industrial injuries disablement benefit), the claimant must make a claim under section 1 of the Social Security Administration Act 1992, "it shall be for the Secretary of State to decide" the claim: section 8(1)(a). It is clear that the Secretary of State may either allow or refuse a claim by a section 8 decision. In addition, any decision taken under section 8 "may be superseded by a decision of the Secretary of State": section 10(1). A section 10 supersession decision is a separate decision from the original decision and is the other form of primary decision. But it appears from the legislation that, in the section 10 sense, a "decision" not to supersede is not a supersession decision. This I discuss fully below. A supersession decision may itself be superseded by a subsequent supersession decision. The Secretary of State is also given a revising power over decisions under both section 8 and section 10: section 9(1). But this is by way of amending a primary decision rather than replacing it. 

16 All primary decisions are appealable. Section 12 allows appeals to an appeal tribunal from decisions under section 8 or section 10, whether or not revised, with stated exceptions not relevant to these cases. Appeals about revisions or refusals to revise are related to the decision under consideration for revision. The alleged loss of appeal rights arises because, in a case such as this, there is no primary decision not to supersede, and therefore no appeal against refusal to supersede a decision.

Submissions of the parties
17 With the agreement of the parties, I invited Mr Cooper to make the first submission. On behalf of the Secretary of State, Mr Cooper submitted that section 12(1) of the 1998 Act, read with section 12(9), did remove appeal rights from refusals to revise or supersede. In such cases, the only remedy was by judicial review. But that had not removed the appeal rights of the claimant in this case (or the linked cases considered at the hearing). While accepting that the actual decision taken in this case might be deficient, as might be the form LT 54 on which it was made, Mr Cooper submitted that the decision of the "decision maker" in this case was a sufficient decision for the tribunal and me to consider on appeal, in the light of the decision of the Tribunal of Commissioners in R(S) 13/81. Further, if properly regarded, the reconsideration decision was a supersession decision based on ignorance of a material fact, although it was what he termed a decision "at the same rate", that is, a decision that made no change in the award of benefit to a claimant from the original decision but which nonetheless was a new decision and allowed a claimant to appeal from it. He submitted that the legislation allowed the Secretary of State to make supersession decisions at the same rate. In support of this argument he took me through the relevant primary legislation, the relevant secondary legislation and finally the relevant practice and its application in these cases. He submitted that I should consider the claimant's appeal on the basis that the tribunal was dealing with a reconsideration decision which it had the jurisdiction to consider on appeal, and which it had then considered, although I might decide that the tribunal had erred in law in the actual decision. 

18 On behalf of the claimant in this case and the claimant in the linked cases, Mr Cylock made an agreed joint submission with Mr Douglass. It was submitted that on the face of it there were defects in the form LT54 used, because it was not clear whether what had been decided was either a revision decision or a supersession decision. That may be because of the design of the form. However, if the form had been correct and completed correctly, the decision was either a refusal to supersede or a "decision at the same rate". Both kinds of decision, in their submission, had the same effect on a claimant. As a general principle, all decisions under the Act should be appealable. It would be manifestly unfair if there were no appeal against the decision in this case. The decision made in this case should be appealable whichever form it took. In practical terms, judicial review is not a real remedy to claimants such as the claimants in these cases. Therefore, subject to misconceived appeals, there should be a right of appeal against a decision not to supersede an earlier decision, including the decision in this case. If necessary, I was invited to interpret the primary and secondary legislation in such a way as to confirm that there was a right of appeal from both a decision at the same rate and a refusal to make a decisionIt was greed that the tribunal had jurisdiction to hear the case. I should consider, on that basis, whether the decision was right in law, which in their view it was not. 

19 In reply, Mr Cooper stressed that, on an analysis that accepted that there could be decisions at the same rate, the only decisions that would not give rise to appeal rights were those where there was no substance to the application. He quoted examples given such as the claimant claiming income support for a pet cat or budgerigar, a child support application where the only change was that the mother had reverted to her maiden name, or a disability living allowance claim where the claimant was already receiving the maximum benefit. With regard to judicial review, he argued that this would be available if the officer refused to take action on a claim or application. 

20 Both parties pressed me with arguments based on dictionary definitions, on policy considerations and reasoning in the publications (including the CPAG statement put before the hearing), arguments based on ambiguity, Pepper v Hart and extracts from the Parliamentary record of the Bill, and rights-based arguments derived from the European Convention on Human Rights, the Human Rights Act 1998 and the decision of the House of Lords in Brind v Secretary of State for the Home Department [1991] 1 All ER 720. The aim of both parties was to persuade me that the primary legislation in the 1998 Act was ambiguous, so that I should call in aid the various methods of ensuring that the matter was interpreted in accordance with its context, with principle, and with Ministerial intention. However, having raised these arguments about ambiguity, the parties drew different conclusions about how I should resolve the alleged ambiguities. For reasons I explain below, I did not find any of the relevant primary legislative provisions in issue to be ambiguous. I therefore resisted the invitations to look at the wider material. I also declined Mr Cooper's invitation to be taken through the departmental instructions to officers operating these provisions, as I did not consider that it would assist my interpretation of the primary legislation. In taking these views, I also took into account that Parliament had repeated the wording in question in subsequent Acts of Parliament without any relevant amendment and that, therefore, the issue was one wider than the immediate context, and that the system was one to be operated by other United Kingdom public authorities as well as the British Secretary of State for Social Security.

21 Nor did I find the Human Rights Act 1998 to be directly relevant to the actions of the Secretary of State in the case. This was an action where the legal proceedings were started by the claimant (and not a public authority) before 2 October 2000. And even were the Human Rights Act to apply, I am not competent under the terms of that Act to question whether the terms of the Social Security Act 1998 is compatible with Convention rights.

The decision making provisions of the 1998 Act 
22. Section 8 of the 1998 Act provides, so far as relevant to this case:

(1) Subject to the provisions of this Chapter, it shall be for the Secretary of State -

(a) to decide any claim for a relevant benefit ...

(2) Where at any time a claim for a relevant benefit is decided by the Secretary of State –

(a) the claim shall not be regarded as subsisting after that time; and

(b) accordingly, the claimant shall not (without making a further claim) be entitled to the benefit on the basis of circumstances not obtaining at that time. 

(3) In this Chapter "relevant benefit" means any of the following, namely -

(a) benefits under Part II to V of the Contributions and Benefits Act;

(b) a jobseeker's allowance;

(c) income support;
...

Industrial injuries disablement benefit is a relevant benefit within this definition, as is disability living allowance. 

23 Section 17 of the Act provides:

(1) Subject to the provisions of this Chapter, any decision made in accordance with the foregoing provisions of this Chapter shall be final; and subject to the provisions of any regulations made under section 11 above [regulations with respect to decisions], any decision made in accordance with those regulations shall be final.

(2) If and to the extent that regulations so provide, any finding of fact or other determination embodied in or necessary to such a decision, or on which such a decision is based, shall be conclusive for the purposes of –

(a) further such decisions; … 

Reconsideration of decisions
24 Aside from the appeal provisions, section 17 allows three methods of altering or overriding a decision. A decision may be amended by revision under section 9. This leaves the original decision in place, but in the amended form. It may be superseded by a decision under section 10. The third method is for a new decision to be taken under section 8. That third method is less clear from the primary legislation, and needs further explanation. 

A second decision under section 8? 
25 It seems self-evident that a claimant cannot, by making two or more claims, be awarded two or more amounts of the same benefit at the same time. But which should prevail, the decision on the first claim or the decision on the second claim? Provision is made to stop double payment in regulations 5 and following of the Social Security (Payments on Account, Overpayments and Recovery) Regulations 1987, as amended (for present purposes) by paragraph 4 of Schedule 10 to the Social Security Act 1998 (Commencement No 8, and Savings and Consequential and Transitional Provisions) Order 1999. But these provisions do not seem to reach to, for example, a double claim for industrial injuries disablement benefit for the same injury where the claims are made at different times. Under the previous system, the prevention of double claims, and prioritising overlapping claims, was determined by decisions of Commissioners. 

R(I) 9/63
26 In decision R(I) 9/63, a Tribunal of Commissioners dealt with an award for a second claim made for industrial injuries disablement benefit as a result of an industrial accident after a previous claim had been refused for the same accident. The specific issue before the Tribunal was whether the decision of a medical appeal tribunal, refusing to hold that the original decision on the second claim was a nullity, was itself wrong in law. The Tribunal commented, in relating the history of the second claim, that "no doubt at that stage the claim could have been treated with the claimant's consent as a further application for review. But this was not done...". The Tribunal decided, by reference to the administrative provisions in the National Insurance (Industrial Injuries) Acts and also by analogy with the doctrine of estoppel in the courts of law, that the medical appeal tribunal dealing with the second decision had jurisdiction to deal with it, but had the duty to find that the matter was decided fully by the decision on the first claim. "Since the medical appeal tribunal entertained on their merits allegations which the claimant was estopped or barred from making, in our judgment, the tribunal's decision must be held to be erroneous in point of law ... namely that in view of the 1955 decision there was no room for another decision on the same question" (Paragraph 26). 

27 The Tribunal observed that these were difficult questions. It is even more difficult to consider the extent to which this decision, which is of course binding on me when it applies, operates under the fundamentally different framework of the 1998 Act. It is my view important to note that the two claims in R(I) 9/63 were claims of concurrent disablement from the accident, both going back to the date (or alleged date) of the original accident. It is also important to note that under the then existing procedure, the Tribunal clearly thought that the proper procedure was to call for a review of the original decision. There was then a general power of review of an award or a refusal of an award at any time for ignorance of or mistake as to a material fact, and also for unforeseen aggravation, under section 40 of the National Insurance (Industrial Injuries) Act 1946, as amended by section 4 of the 1953 Act. The effect of R(I) 9/63 is therefore to require that any further claim for disablement benefit after a decision has been made on the first claim is to be by way of review rather than a fresh claim.

28 That decision has been followed and applied to other forms of decision by subsequent decisions. In R(S) 1/83, another decision of a Tribunal of Commissioners, this was followed and applied to decisions about incapacity benefits, save that the tribunal took the view that it was the final determination of the claim, not the original decision of an adjudication officer, which closed it. That reasoning may now require reconsideration in the light of the express statutory rule stopping a claim continuing after the initial decision on it. But that does not, in my view, affect the consideration by the Tribunals of the issue of overlapping claims. The decisions were followed and applied to mobility allowance in CM 91A 1993. In that decision the Commissioner drew attention to the analysis of the Tribunal in R(S) 1/83 at paragraph 11 where overlapping claims occurred with regard to open-ended claims. In particular, the Tribunal accepted that if a new claim showed a change of circumstances while the original claim remained undetermined, then that might provide the appropriate date for one claim to cease to be effective and the other to start. In CM 91A 1993, the Commissioner noted that this analysis accepted, rather than questioned, the right to make a second claim which overlapped with an earlier claim. And he emphasised that the issue was not how many claims were made, but (at paragraph 7):

"the fundamental rule is that there must not be more than one decision in respect of any one benefit for any single period." 

I do not need to analyse those cases further, as the 1998 Act has changed some of the key assumptions behind those decisions.

Section 8(2)(b)
29 Review for unforeseen aggravation was abolished by the 1998 legislation, although the other forms of review allowed by the 1946 Act remain in somewhat modified forms. Instead of a review for unforeseen aggravation, the 1998 Act imposed a completely different approach, namely that in section 8(2)(b) : "the claimant shall not (without making a further claim) be entitled to the benefit on the basis of circumstances not obtaining at the time". In so far as that is applied to unforeseen aggravation, my view is that section 8(2) reverses the legislative basis on which R(I) 9/63 operates, and imposes an express statutory precondition of a new claim before the new circumstances are considered. Logic dictates that if a new claim is required, it must also be permitted, and if it is permitted and a claimant makes such a claim, then it follows that the Secretary of State must decide the new claim, the relevant power being that in section 8(1). It will supersede the previous decision from the date on which the change of circumstances happen, or another date if one is provided by legislation. That meets the fundamental rule noted above, which continues to apply. In the words of the 1998 Act, the decision on the new claim supersedes the old decision from the date on which it operates (but not before that date). 

30 The full text of section 8(2) is:

Where at any time a claim for a relevant benefit is decided by the Secretary of State -

(a) the claim shall not be regarded as subsisting after that time; and

(b) accordingly, the claimant shall not (without making a further claim) be entitled to the benefit on the basis of circumstances not obtaining at that time.

As Mr Cooper submitted, the subsection was introduced to reverse the effect of decisions of Commissioners that a claim could subsist, at least for the purposes of an appeal, beyond the decision on the initial claim. It is now clear from section 8(2)(a) that the claim ceases to have any continuing effect beyond the initial decision of the Secretary of State even while the decision is under appeal. It is the decision of the Secretary of State either awarding or refusing benefit that provides the continuing element allowing payment, revision, supersession, or appeal. Section 12(8) confirms this. 

31 Section 8(2)(b) has, in my view, a wider effect. It expressly provides that a claimant can have no entitlement to a benefit claimed other than on the circumstances obtaining at the time of the decision on the claim unless the claimant makes a further claim. That is clear in the case where the claimant claims benefit but the decision of the Secretary of State is to refuse the claim. When that occurs, the claimant cannot refer to any new circumstances in any appeal. The claimant must make a new claim identifying the new set of circumstances in order to claim entitlement to the benefit on the basis of those circumstances. But the subsection is not restricted only to cases where the Secretary of State has refused to award benefit on a claim. It applies generally. It therefore also applies to the case of a claimant who has been awarded benefit by the Secretary of State on a claim. Although the claim does not subsist after the Secretary of State has awarded benefit, the circumstances that gave rise to the claim and the award continue to be the basis of the award. Section 8(2)(b) provides that, in such cases, if the claimant wants to receive a different level of benefit, or benefit for a longer period than that previously awarded, because of a change of circumstances since the decision awarding the benefit, then there must be a new claim. 

32 The wording of the subsection is that once a decision has been taken on a claim "the claimant shall not ... be entitled to the benefit" ... "without making a further claim". "The benefit" is clearly a reference to "a relevant benefit" in the opening part of the subsection, and that is defined by the list set out in subsection (3). That list is a list of benefits, not of aspects of, or kinds of awards of, benefit. There is nothing in the section to indicate that "entitled to the benefit" means anything less than the plain language indicates. In particular, it is not restricted to "the refusal to award benefit" or in any other way. Nor does the word "accordingly" add to or subtract from that meaning. I take that merely to emphasise that the new rule about the extinguishment of claims (which is also applied in section 12(8)(b)) is the reason for the new rule requiring a new claim before account can be taken of new circumstances put forward by the claimant. This then fits in with the requirement in section 1 of the Social Security Administration Act 1992 that some benefits (including industrial injuries disablement benefit) must be claimed. That was not affected by the Social Security Act 1998, and the relevant provisions of the Social Security (Claims and Payments) Regulations 1987, in particular regulation 4, will apply. 

The grounds for supersession
33 As relevant to these cases (and as amended), section 10 provides:

(1) Subject to subsection (3) … the following, namely,

(a) any decision of the Secretary of State under section 8 above or this section, whether as originally made or as revised under section 9 above; and

(b) any decision under this Chapter of an appeal tribunal or a Commissioner,

may be superseded by a decision made by the Secretary of State, either on application made for the purpose, or on his own initiative.

(2) In making a decision under subsection (1) above, the Secretary of State need not consider any issue that is not raised by that application or, as the case may be, did not cause him to act on his own initiative

(3) Regulations may prescribe the cases and circumstances in which, and the procedures by which, a decision may be made under this section.

…

(5) Subject to subsection (6) and section 27 below [restrictions on entitlement to benefit in certain cases of error], a decision under this section shall take effect as from the date on which it is made or, where applicable, the date on which the application was made.

(6) Regulations may provide that, in prescribed cases or circumstances, a decision under this section shall take effect as from such other date as may be prescribed." 

34 Extensive provision is made for supersession decisions in regulations 6 to 8 of the DA Regulations. The grounds for supersession under section 10 are set out in regulation 6(2) of the DA Regulations. The opening words of regulation 6(2) provide:

A decision under section 10 may be made on the Secretary of State's own initiative or on an application made for the purpose on the basis that the decision to be superseded -

(a) is one in respect of which -

(i) there has been a relevant change of circumstances since the decision was made; or

(ii) it is anticipated that a relevant change of circumstances will occur; 

(b) ...

The paragraph then lists several other grounds, some specific to individual income-related benefits. The grounds relevant for industrial injuries disablement benefit may be summarised briefly as (1) changes of circumstances (regulation 6(2)(a)), (2) error of law by the Secretary of State (regulation 6(2)(b)), or (3) ignorance of or mistake as to a material fact by the Secretary of State or on appeal (regulation 6(2)(b) and (c)). 

35 The initial words of regulation 6(2) reflect the provision of section 10 that a supersession decision can result from either an application of the claimant or on the Secretary of State's own initiative. Those words apply generally to the whole of the list of grounds for supersession. But do both approaches apply to each ground, and in particular ground (1), that of change of circumstances? The open wording of the regulation tends to imply that it does, but it does not follow that this is so if other provisions prevent this happening. In my view, it is open to the Secretary of State under section 10 to initiate a supersession for change of circumstances within regulation 6(2)(a). The wording of section 10 is entirely open, and allows any earlier decision to be superseded by the Secretary of State using a section 10 decision "either on an application made for the purpose or on his own initiative." I do not think that section 8(2) cuts down the powers of the Secretary of State under section 10 to act on his own initiative. But section 8(2) does impose a requirement, where a claimant wants an award to take into account new circumstances, that the "application made for the purpose" should be a claim, not an application for supersession. I see nothing in the legislation, nor any reason of principle, why a properly made second decision under section 8 should not supersede a first decision under section 8 in this way. Nor is there anything in the 1998 Act (unlike the 1992 Act - see below) that provides for new claims to be treated as applications for supersession. The conclusion is that a claimant who wishes to have an award of benefit reconsidered to take account of new circumstances must make a new claim.

36 By contrast, in so far as a claim or application is not based on new circumstances, my view is that the new legislation operates in the same way as the 1946 legislation. I am bound to adopt and apply the reasoning in R(I) 9/63, and therefore should also follow the other decisions, such as CM 91A 1993, that follow and apply it. As a consequence, a second claim can only be made properly under the 1998 Act if it is based on a change of circumstances since the previous claim. In all other cases the claimant must consider either revision or supersession of the existing award. 

The illustration of disability living allowance 
37 I am fortified in that conclusion by reference to the examples put to me in argument about disability living allowance. Under the 1992 Act, sections 30(12) and (13), and section 35(7) deem certain claims for disability living allowance to be applications for review of an existing or previous claim. This applies for example to a renewal claim or to a claim made in the immediate period after a previous claim has been refused. These provisions, which formed part of the disability code of procedure, have been repealed and not replaced by any similar provision. There was no equivalent provision for income support and similar decisions. As with disablement benefit claims, so here it would appear that a second disability living allowance claim made by someone already receiving the allowance must now be dealt with under the general provisions. If that second claim is made because of a change of circumstances, then it is to be made by way of a new claim, and it should be decided by the Secretary of State under section 8 on the basis of that new claim. If it relates to the circumstances at the time of the original claim and decision, then the revision and supersession procedures apply.

What is reconsideration? 
38 A decision that has not been appealed, revised or superseded (either under section 10 or under section 8) is final for all the purposes of section 17. The presence of three methods of changing decisions, rather than the single process of review, adds a complication not present under the 1992 Acts. Even leaving aside second decisions under section 8, at some stage in the process of revision or supersession, an initial view must be made whether there is any reason either to revise or to supersede, or neither, or possibly both. I assume that this is what is referred to in the forms as "reconsideration". That term does not appear in the legislation. It was used under the 1992 legislation when referring a decision back to an adjudication officer to consider again what decision should be made on a claim. I am not entirely convinced that it is appropriate to the post-1998 regime, where the claim disappears with the original decision on it, so cannot be reconsidered, and where the process of reference to an adjudication officer has been abolished. Nevertheless, even in a clear case there will need to be some sort of consideration before either a revision or supersession is made or refused so that the relevant preconditions of, and the differences between, the two processes can be considered. The use of form LT54 or something similar may be needed to start that process. But it does not finish there. 

39 If a "reconsideration" shows grounds for revision or supersession, then the revision or supersession must be carried out by a formal decision. Section 17 requires this. So do the appeal procedures under section 12. If the "reconsideration" does not show grounds for either revision or supersession in the view of the person considering it, then the outcome may be, as in this case, "no change". The point in issue in this case is what happens the view is taken that there is to be no change. In revision cases, that is provided for by regulation 31 of the DA Regulations. Either the decision is revised, or a notice of refusal of revision is given. The papers in this case suggest that in supersession cases the answer is that nothing else happens. But both parties take the view - on different grounds - that there should be something further. The Secretary of State argues for a decision at the same rate. The claimants argue that the refusal to supersede is itself an appealable decision.

Revision of decisions 
40 Decisions of the Secretary of State, including decisions superseding other decisions, may be revised under the authority of section 9. I consider revision, including appeals against revisions and refusals to revise, in CI 2087/2088 2000, the linked cases.

Rights of appeal from decisions about supersession
41 There is a fundamental disagreement between the parties, also reflected in the literature noted above, about whether there are appeal rights from refusals to make supersession decisions. Appeals from decisions of the Secretary of State to an appeal tribunal are authorised by section 12. So far as relevant to these cases (and, again, subject to subsequent amendment), section 12 provides:

(1) This section applies to any decision of the Secretary of State under section 8 or 10 above (whether as originally made or as revised under section 9 above) which –

(a) is made on a claim for, or on an award of, a relevant benefit, and does not fall within Schedule 2 to this Act [decisions against which no appeal lies] …

…

(6) A person with a right of appeal under this section shall be given such notice of a decision to which this section applies and of that right as may be prescribed.

(7) Regulations may make provision as to the manner in which, and the time within which, appeals are to be brought.

(8) In deciding an appeal under this section, an appeal tribunal – 

(a) need not consider any issue that is not raised in that appeal; and

(b) shall not take into account any circumstances not obtaining at the time when the decision appealed against was made.

(9) The reference in subsection (1) above to a decision made under section 10 above is a reference to a decision superseding any such decision as is mentioned in paragraph (1) or (b) of subsection (1) of that section.

42 Section 12(1) shows that there is a right of appeal against a superseding decision. That applies, of course, to a superseding decision under section 8. It also applies to a superseding decision under section 10, regardless of its form and content, and so covers "decisions at the same rate", as I discuss below. Schedule 2 [decisions not subject to appeal] does not affect this. 

43 By contrast, section 12(9) makes it unambiguously clear that there is no right of appeal from a refusal to make a decision under section 10 superseding an earlier decision. I stress that, in my view, the test is unambiguous because both parties argued that, in different ways, section 12 is ambiguous. I do not see any ambiguity either in the term "supersession", or in subsection 12(9), or in section 12 read as a whole if read in context. I reject the various approaches and aids to interpretation to which my attention was drawn. If there are problems, they lie in the secondary legislation and in the procedures used to implement the Social Security Act 1998, not in the Act itself. In particular, I reject the suggestions that I should rewrite the legislation to clarify it. It does not need clarifying. 

Supersession "at the same rate"
44 I was invited to consider the dictionary definitions of "supersession". It is a wide word with no current special meaning, and none is given in or by the 1998 Act. For that reason, I do not attempt a definition, but I take it as appropriate in this context to cover any decision that causes an earlier decision to be set aside or replaced. It does not seem to me to be relevant that the decision that supersedes should be different from the decision superseded in content or form, provided that the decision itself is clearly a later decision which, for whatever reason and in whatever way, supersedes the original decision. It follows that a decision of the kind termed decision "at the same rate" by Mr Cooper can, in my view, be a superseding decision for the purposes of section 10. It is a separate question whether regulations made under section 11 allow such a decision, and a separate question again whether a particular decision is properly made as a decision at the same rate under the Act and regulations. 

45 The consequence flowing from sections 10 and 12 for supersession decisions is that a decision, however taken, not to supersede an earlier decision is not a decision to supersede within section 10(1). It follows that it is not a decision within section 12(1). Section 12(9) serves to emphasise its exclusion. On this I agree with Mr Cooper's submission. However, I note the concern of the other parties about this view, and I also note that it does not appear to have been the consistent view of the Secretary of State, as Mr Cooper had to resile from an earlier written submission from the Secretary of State's representative to the opposite effect to take this position. I do not dissent from the importance of the principle of a right of appeal from any substantive decision put to me by both parties. But I take the view that the concerns of the representatives as submitted in these cases are overstated, and I should explain why. 

A loss of appeal rights?
46 The central criticism against the current position of the Secretary of State is that it blocks off a right of appeal against decisions not to supersede. In particular, it blocks off independent consideration of that important group of cases that are "grey area" decisions where reasonable decision makers might properly reach different decisions on the factual issues under consideration. A "reconsideration" that does not result in a decision to supersede at any rate, and equally does not involve a refusal to revise, does not give rise to an appealable decision. Nor is that fully answered by the submission made by Mr Cooper that there can then be a decision "at the same rate" which is subject to appeal rights. The unappealable class of decisions become those decisions where, for whatever reason, a decision maker declines, or perhaps accidentally fails, to make a decision at the same rate. To explore the concerns of the representatives about this argument further needs, I think, a separation of two kinds of case where there is a reconsideration but no decision to supersede. 

47 The first case is the case where the Secretary of State of his own initiative starts the reconsideration process, but where it is decided not to proceed to a supersession. In those cases, under the primary legislation there would be no supersession and, indeed, no decision at all. The claimant's benefit would stay as before. In most - if not all - such cases I would assume that this would not concern claimants, as they did not initiate the reconsideration. This is in my view an appropriate way of handling the problem caused by the abolition of adjudication officers. Previously, any action at administrative level remained informal until there was a reference to an adjudication officer or a tribunal, and claimants would not hear about it. Once the matter was before an officer or tribunal, then any resulting decision positive or negative came within the appeal procedures. But the abolition of adjudication officers creates a problem in removing this difference between informal action and formal action by the Secretary of State. To stop this difficulty, the approach taken in section 12 protects any informal reconsideration by the Secretary of State being subject to appeal. I see no rights issue or fairness problem with that. 

48 The case where claimants are understandably concerned is the case where the claimant asks for some change in benefit entitlement but the Secretary of State does not agree. If the claimant asks for supersession, and the Secretary of State refuses to supersede, then the process stops without an appealable decision being made. Mr Cooper stated that in this case, properly regarded, things did not stop in this way but went on to a decision "at the same rate" – or it should have done. And, he added, that is what will happen in any case where there is merit in the application from the claimant, but the application as a whole does not persuade the Secretary of State to change his mind. The claimants' representatives submitted that there was no such decision at the same rate in this case, and that if what Mr Cooper submitted about section 12 was right then this was an example of an unappealable decision. That they stated was unfair and wrong. Further, if it was left to the Secretary of State to take an uncontrollable, because unappealable, decision whether or not to put in place a "decision at the same rate" that was also unfair and wrong. Nor was it a satisfactory answer to say that the Secretary of State could be subject to judicial review.

49 While I appreciate the concerns of the claimants that there are unappealable powers (save by judicial review) created in the 1998 Act to decide whether or not to take appealable decisions, I do not share their concerns that this a major problem. I take that view in part because of my view that any application for a reconsideration on the basis of a change of circumstances should be made by a new claim under section 8. I also take the view, to which I must return, that the 1998 Act requires proper consideration to be given to any application for revision and/or supersession, and I am not satisfied that the procedure used in this case does that. In particular, an application which is an application for both revision and supersession must first be dealt with as an application for revision. Further, I agree with the Secretary of State that that a decision "at the same rate" is an appropriate (and appealable) outcome under the section 10 powers. The resulting decisions where there is nothing appealable if the claimant makes the appropriate and timely claim or application are more limited, in my view, than was suggested. I test that by reference to the grounds on which supersession decisions may properly be made or refused. 

50 The grounds for supersession on an application by the claimant relevant to a case such as those considered in this decision are summarised earlier in this decision. Ground (1), that there has been a relevant change of circumstances or that there is to be a relevant change of circumstances, is in reality coterminous with the scope for a new claim under section 8(2). Revision is not an alternative in these cases because regulation 3(9) excludes cases of changes of circumstances "since the decision was made" from the general power to revise. But the concern about unappealable decisions does not arise if the claimant makes a claim.

51 Grounds (2) and (3), that there is an error of law, or ignorance of or a mistake as to material facts, by the Secretary of State, are grounds for revision as well as supersession if a timely application is made, application for a late revision is allowed, or if one of the grounds for an "any time" revision are present. Further, if there can be a revision, then there should be a revision and not a supersession: regulation 3(10) read with regulation 6(3) (see below). It follows that an application for supersession on these grounds is available only in cases where there has been no timely application for revision or where a late application for revision has either not been made (as may have happened in this case) or has been refused, and where an "any time" revision is not appropriate.

52 My conclusion is that the Secretary of State may take a decision not to supersede which could be challenged, if at all, only by way of judicial review. But I do not share the concern of the claimants that this prevents many appeals being made because on this analysis a claimant loses a right of appeal only in a case where there is no new claim, no decision about revision and no decision (including a decision at the same rate) to supersede. I must now apply that analysis to the application made by the claimant in this case, and the responses to it, to see if this is an example of an unappealable decision. 

Reconsidering the facts of this case
53 The actual basis sought by the representatives for review of the claimant's case was "fresh evidence". This was couched in terms of a review under the former section 47(1) of the Social Security Administration Act 1992 read with regulation 61 of the former Social Security (Adjudication) Regulations 1995. But the "fresh evidence" procedure, which could only be carried out by the medical authorities, was one of those swept away by the 1998 Act. Further, as the application was received after 5 July 1999, it is not covered by the transitional procedures. It now falls to be considered as an application for revision or supersession on the grounds of ignorance of a material fact, namely the facts reported in the general practitioner's evidence. Despite the erroneous basis on which it appears to have been considered at earlier stages, it is not an application (or claim) based on a change of circumstances. 

54 The application could be considered as an application for revision if the relevant requirements of regulations 3 and 4 of the DA Regulations are met. Only if there is no basis for revision, does the application fall to be considered for supersession under regulation 6(2)(b)(i). Reconsideration in this case must first be a consideration of grounds for revision, and then a consideration for grounds for supersession. That ranking order follows from regulation 6(3) of the DA Regulations, which provides that:

A decision which may be revised under regulation 3 may not be superseded under this regulation, except where -

(a) circumstances arise in which the Secretary of State may revise that decision under regulation 3; and

(b) further circumstances arise in relation to that decision which are not specified in regulation 3 but are specified in paragraph (2) or (4).

This paragraph is not without problems for interpretation, not least in the use of the phrase "circumstances arise" and in the use of "may" and "may not", but I take it to mean that a supersession decision can be made in place of a revision of a decision only where both conditions (a) and (b) are met. A supersession decision cannot be made instead of a revision where only condition (a) applies. There must be "further circumstances" as well. It follows that in a case such as the present case where the application is for either revision or supersession, the Secretary of State must deal first with the issue of revision. Only if both conditions (a) and (b) in regulation 6(3) are met, or neither of them are met, can the Secretary of State consider a supersession decision (or refusing to make one).

What decision was taken in August 1999?
55 In this case, the Secretary of State should have treated the review request as an application by the claimant first for revision and then for supersession. Is that what happened? The only possible answer is that the form LT 54 used gives no indication at all that either of these approaches was considered. It may, perhaps, be assumed from the absence of a notification of non-revision that the decision maker did not consider revision. But that is not at all clear. 

Form LT54
56 In my view, the form LT54, as in the papers of these cases, is totally inadequate as a proper basis for either a revision decision or a supersession decision under the new legislation. It appears to follow, with minimum changes, the review form LT54 used under the old system, without regard to the fundamental changes in the new system, in particular the differences between revisions and supersessions, the disappearance of a claim once an initial decision is made on it, and the removal of the independent role of the adjudication officer. Two key differences between revision and supersession not noted on the form are that there is an effective route of appeal from a refusal to revise, but no such appeal from a refusal to supersede, and that there are differences in the time when a revision of a decision takes effect as compared with a supersession of a decision. It is central to the integrity of a claimant's rights of appeal that anyone affected by a reconsideration decision must be able to establish whether both revision and supersession have been considered where appropriate, whether a decision is to (or to refuse to) revise or supersede, on what grounds any revision or supersession was considered, and from what date any decision operates.

57 With those requirements in mind, the actual form LT54 as used in this case has the following deficiencies: 

(1) It nowhere indicates that the reconsideration is on the application of the claimant rather than an action by the Secretary of State acting on his own initiative. The "I apply" formula used seems inappropriate to the new system. Can the Secretary of State meaningfully apply to himself?

(2) The application is for reconsideration and not either revision or supersession (although those options were available to the applier). At no point is any indication given of thought about whether this is a claim for revision or supersession or both. In my view, for a decision to be adequate it must be clear that there has been either a decision about revision, or a decision about supersession, or both. In this case a decision on both may be necessary. 

(3) No reason is given for the application for reconsideration on the form, although the claimant gave a clear reason. 

(4) No specific indication is made on the form about any consideration of the availability of grounds for revision (including time limits) and then with the availability of grounds for supersession. Unlike the previous system, thought needs to be given in every case to the relevant grounds for a revision or supersession. This is not only to ensure that there are powers to revise or supersede, but also to deal with the question of the operative date of any decision. 

(5) No number has been given to the decision said to have been made on the form, and none of the alternative forms of decision on the form has been used. The whole presentation suggests that no decision was made. In particular, there is no provision on the form for a decision "at the same rate", which is, it was submitted, what this decision should properly be.

(6) If this was a supersession, nothing is said about, and no thought appears to have been given to, the date on which the supersession starts. The general rule in section 10(5) is that the supersession decision should start on the date on which it is made or, where applicable, on the date on which the application was made. In this case, it appears that the decision is not within any of the provisions of regulation 7 of the Regulations. The decision should therefore start on 29 July 1999 (the date the application was received) and, strictly, the original decision cannot be reimposed unchanged on supersession in a case such as this. 

58 This catalogue of deficiencies leaves open the question whether there was any meaningful decision at all taken on the review request. As the LT54 fails to make this clear, can it be deduced from other documents? In this case, those do not help either. The brief reasons given by the decision maker on the LT54 show that the decision maker was relying on the reference to, and advice from, the medical adviser. But that reference was fundamentally flawed. It was made on the basis of "change of circumstances" with a request to consider "fresh evidence". Both those are wrong. It was not a claim about change of circumstances, and the "fresh evidence" rule has been repealed. These errors affect the nature of the possible decisions to be taken by the decision maker. If the application was one about change of circumstances rightly or wrongly considered under regulation 6 then it was an application for supersession if revision was not possible. On that basis, there has been no consideration of the application to revise. As that must precede consideration of supersession, I conclude that the Secretary of State has not properly completed consideration of the claimant's application.

My conclusion
59 This case has several unusual features. It is a transitional case not covered by the transitional regulations. It is properly both an application for revision and an application for supersession. It was a claimant's application for review on the grounds of ignorance of or mistake as to a material fact, put to a medical adviser as an application based on a change of circumstances, and then put to the Secretary of State as an "application" by the Secretary of State. 

60 But the case, together with the linked cases, raises for the first time general questions about the powers to revise and supersede in the Social Security Act 1998, and to appeal those decisions. I summarise my conclusions as follows:

(1) There is no appeal under section 12 against a refusal to supersede an earlier decision. Judicial review is the only method of challenge. I do not fully share the concern of the claimants about this because my view is that a proper interpretation of the primary legislation as a whole (including in particular both the points at (2) and (3) below) leaves fewer unappealable decisions than the claimants' argument assumes.

(2) I agree with the submissions that the Secretary of State can make a supersession decision "at the same rate" under section 10. 

(3) A claimant who wishes a decision to be reconsidered for a change of circumstances is to do so by a new claim under section 8, not by an application for supersession under section 10. In any other case, R(I) 9/63 requires that a claimant should use an application for revision or supersession, rather than a new claim, to seek any change.

(4) Where an application raises the possibility of either revision or supersession, the regulations require that a decision that can be revised cannot be superseded, and revision should therefore be considered before supersession.

(5) The form LT54 used in these cases causes major problems in identifying what decision, if any, was taken. But there is a sufficient jurisdiction for the matter properly to be brought before a tribunal to decide if there was a decision and if so to what effect. 

61 Turning to the specific decision, my conclusion is that neither the form LT54 used, nor the surrounding documents, give any indication that the Secretary of State has considered the application for revision at all. As that must precede the consideration of supersession, I conclude that the Secretary of State has failed to complete the process of reconsidering the original decision of the adjudication officer. There was therefore no completed decision of either revision or supersession before the tribunal. As reconsideration was based on a claimant's application, the proper course of action is to set aside the decision of the tribunal and to refer the matter back to the Secretary of State to consider and decide on the claimant's application for revision or supersession on the basis of ignorance of, or mistake as to, a material fact. The claimant will have appropriate appeal rights from any decision taken by the Secretary of State.

62 As this decision has been confined exclusively to the issues about jurisdiction and procedure, I have not commented on the claimant's substantive grounds of appeal. But no doubt the Secretary of State will have all those issues in mind in reaching a decision on the application. 

Signed

D Williams
Commissioner 
20 December 2000 

