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1. I allow the adjudication officer's appeal against the decision of the social security appeal tribunal dated 11 May 1995 as that decision is erroneous in law and I set it aside. My decision is that the claimant is not entitled to the following widow's benefits i.e. neither widow's allowance (in respect of the death of her husband on 24 May 1978) for the inclusive period from 30 May 1978 to 27 November 1978 nor widow's benefit for the inclusive period from 28 November 1978 to 20 July 1991. That is because her claim for widow's allowance and widow's benefit was not made until 21 July 1992 and no person is entitled to either of those benefits for a period more than 12 months before the date of claim, except in a case to which section 3 of the Social Security Administration Act 1992 applies and allows further back-dating. Although section 3 applies in the present case, it does not on the facts of the present case allow further back-dating: Social Security Administration Act 1992 ("the 1992 Act"), sections 1, 3 and 23. 

 

2. This is an appeal to the Commissioner by the adjudication officer against a majority decision of a social security appeal tribunal dated 11 May 1995 which allowed the appeal of the claimant (a widow born on 15 November 1932) against a decision of the adjudication officer issued on 13 June 1994 in similar terms to my decision in paragraph 1 above. The tribunal therefore awarded back-dated widow's benefits to the date of her husband's death on 24 May 1978, purporting to apply section 3 of the 1992 Act.

 

3. The appeal was on my direction the subject of an oral hearing before me on 9 October 1996 at which the claimant was not present but her Solicitor had made written representations to the Commissioner which I have taken into account. The adjudication officer was represented by Mr Sriskandarajah of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to Mr Sriskandarajah for his assistance at the hearing and to the claimant's Solicitor for his detailed and careful written representations. 

 

4. The facts giving rise to the present case are shortly these. The claimant is a woman born on 15 November 1932, who thus attained pensionable age of 60 years on 15 November 1992. She made a claim to Retirement Pension (on form BR1) on 21 July 1992. On that form she indicated that she was a married woman. She married on 18 December 1954 but her husband's whereabouts were now unknown to her. It appears that she and her husband separated in 1955 and she had not seen him since. In a statement on 24 August 1992 she stated,

 

"I have never actually been divorced (never applied myself - I don't know if my husband ever applied). My husband's birthday was in October 1931 (day not known). I have absolutely no idea where my husband lives. I have not seen him since we separated."

 

5. On 8 March 1994, an officer of the Department of Social Security visited the claimant and informed her that the Department had discovered that her husband had died on 24 May 1978. A copy of the death certificate has been made part of the appeal papers. It states that the claimant's former husband was born on 2 October 1931, was married, and that his wife's name was the name of the present claimant. He died in hospital in Scotland, the informant to the Registrar being his brother.

 

6. The claimant there and then, while the visiting officer was present, made a claim for widow's benefit (on form BW1). On 8 March 1994 she made a statement that since her separation from her husband she had never lived with anyone as husband and wife. In grounds of appeal to the social security appeal tribunal she made it clear that she considered she was entitled to widow's allowance or benefit back-dated to the date of her husband's death on 24 May 1978.

 

7. However she did not receive such back-dated benefits. What occurred was that the Secretary of State treated the claim for retirement pension (of 21 July 1992) as being a claim for widow's benefit. She was then awarded the automatic 12 months' back-dated arrears of that benefit (see regulation 19(6)(b) of the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No. 1986) but the claim for further back-dating to the date of her husband's death on 24 May 1978 was rejected by reference to the general rule in section 1(2)(a) of the Social Security (Administration) Act 1992 which provides as follows,

 

"Entitlement to benefit dependent on claim
(1) ... subject to section 3 below, no person shall be entitled to any benefit unless, in addition to any other conditions relating to that benefit being satisfied - 

(a) he makes a claim for it in the manner, and within the time, prescribed in relation to that benefit by Regulations under this Part of this Act; or 

(b) he is treated by virtue of such Regulations as making a claim for it. 

(2) Where under sub-section (1) above a person is required to make a claim or to be treated as making a claim for a benefit in order to be entitled to it -

(a) [relates to lump sum widow's payment - not relevant in this case because the statutory provision for payment of such a sum instead of widow's allowance did not exist at the relevant date]; and 

(b) if the benefit is any other benefit except disablement benefit or reduced earnings allowance, the person shall not be entitled to it in respect of any period more than 12 months before that date, except as provided by section 3 below."

 

8. The question, therefore, if there is to be further back-dating of widow's benefit in this case, is whether or not the claimant can on the facts of this case take advantage of section 3 of the 1992 Act (re-enacting section 165C of the Social Security Act 1975, in itself inserted by section 6 of the Social Security Act 1990). That section provides as follows,

 

"Late claims for widowhood benefit where death is difficult to establish
3. (1) This section applies where a woman's husband has died or may be presumed to have died and the circumstances are such that -

(a) more than 12 months had elapsed since the date of death (whether he died, or is presumed to have died, before or after the coming into force of this section);

(b) either -

(i) the husband's body has not been discovered or identified or, if it has been discovered and identified, the woman does not know that fact; or

(ii) less than 12 months have elapsed since she first knew of the discovery and identification of the body; and 

(c) no claim for any of the widowhood benefits, that is to say -

(i) widow's benefit,

(ii) an invalidity pension under section 15 of the Pensions Act, or 

(iii) a Category A retirement pension by virtue of subsection (5) of that section, was made or treated as made in respect of the death by the woman before 13 July 1990 (the coming into force of section 6 of the Social Security Act 1990, which inserted in the 1975 Act section 165C, the provision of that Act corresponding to this section).

(2) Where this section applies, notwithstanding that any time prescribed for making a claim for a widowhood benefit in respect of the death has elapsed, then -

(a) in any case falling within paragraph (b)(i) of subsection (1) above where it has been determined -

(i) under subsection 1(b) of section 20 below on a claim made by the woman; or 

(ii) under subsection (4) of that section on the submission of a question by her, that the husband has died or is presumed to have died; or 

(b) in any case falling within paragraph (b)(ii) of subsection (1) above where the identification was made not more than 12 months before the woman first knew of the discovery and identification of the body, such a claim may be made or treated as made at any time before the expiration of the period of 12 months beginning with the date on which that determination was made or, as the case may be, the date on which she first knew of the discovery and identification.

(3) If, in a case where a claim for a widowhood benefit is made or treated as made by virtue of this section, the claimant would, apart from subsection (2) of section (1) above, be entitled to -

(a) a widow's payment in respect of the husband's death more than 12 months before the date on which the claim is made or treated as made; or 

(b) any other widowhood benefit in respect of his death for a period more than 12 months before that date, then, notwithstanding anything in that section, she shall be entitled to that payment or, as the case may be, to that other benefit (together with any increase under section 80(5) of the Contributions and Benefits Act)."

 

9. The majority decision of the tribunal in this case is clearly based on erroneous reasons for decision, in that it refers to the claimant having "good cause for her late claim". Moreover, the majority's reasons make no reference to the detailed provisions of section 3 of the 1992 Act. I must therefore set that decision aside. "Good cause" is not relevant to this particular question. There is automatic back-dating for 12 months, whether or not there is "good cause" under regulation 19(6)(b) of the above-cited Claims and Payments Regulations 1987. Further back-dating is impossible because of section 1(2) of the 1992 Act (cited above), unless the special provisions of section 3 apply and operate, a question which I explore below. The dissenting member of the tribunal said that he would disallow the appeal on the ground that the terms of section 3 of the 1992 Act "cannot assist this appeal". After a detailed examination of section 3 I have come to the conclusion that that is correct and that section 3, though technically applying, does not assist in cases of this kind. That is so even though, as the majority said in their reasons for decision, the claimant, 

 

"... had done all that could reasonably be expected of her to claim immediately upon being made aware by the DSS of her husband's death .."

 

10. Section 3 of the 1992 Act is not easy to understand on a first reading. However, it is clear that in construing it one must take all its provisions as applying as at the date of claim. The whole context of the section, particularly bearing in mind that it is made an exception to the requirement of section 1 of a claim for entitlement, undoubtedly leads to this conclusion. In the present case, the relevant date of claim is in fact the actual claim for widow's benefit made on 8 March 1994. The fact that an earlier claim to retirement pension (dated 21 July 1992) has for back-dating purposes been treated as also a claim for widow's benefit does not in my judgment alter that issue. That is done under a ¢ deeming¢ provision in regulation 9 of and Schedule 1 to the Claims and Payments Regulations 1987. But for the purpose of ascertaining the claimant's knowledge etc and the application generally of section 3 of the 1992 Act, the relevant date is the date the claim was actually made i.e. on 8 March 1994. Mr Sriskandarajah submitted that at that date, i.e. 8 March 1994, paragraph (b)(i) of section 3(1) of the 1992 Act, referring to a situation where "the woman does not know that fact" i.e. that her husband's body has been "discovered and identified" did not apply because at the date the claim was actually made on 8 March 1994, the claimant already knew (albeit only a few minutes before) that her husband's body had been "discovered and identified". That phraseology in itself is not very apt to describe the situation here where there had been no problem about discovery or identification. It is simply the case that the claimant did not know of her husband's death. I accept Mr Sriskandarajah's submission and reject contrary submissions by the claimant's Solicitor. When the claimant actually made the claim on 8 March 1994 for widow's benefit, she knew (if only a few minutes before) that her husband had died on 24 May 1978.

 

11. Consequently it is not sub-paragraph (i) of paragraph (b) of section 3(1) which applies to this case but sub-paragraph (ii), which refers to a situation where "less than 12 months have elapsed since [the widow] first knew of the discovery and identification of the body". That is undoubtedly so in this case. Only a few minutes elapsed between the time the claimant knew of the fact that her husband had died and the date of her making her claim for widow's benefit. It follows therefore that under the provisions of sub-section (1) of section 3 of the 1992 Act, the section does apply because in addition there had been no claim before 13 July 1990 for any kind of widowhood benefit. It follows that one must then interpret on the facts of this case subsection (2) of section 3 to ascertain whether or not there can be back-dating of payment of widow's benefits to the death of her husband in 1978, under the provisions to that effect of subsection (3). 

 

12. Subsection (2) of section 3 deals separately with the two situations described in paragraphs (i) and (ii) of section 3(1)(b) above. I have already indicated that in my judgment the only paragraph which is applicable here is paragraph (ii) of section 3(1)(b). One must therefore turn to the corresponding paragraph (b) of subsection (2) of section 3 which (cited above) provides that, 

 

" (b) In any case falling within paragraph (b)(ii) of subsection (1) above where the identification was made not more than 12 months before the woman first knew of the discovery and identification of the body, such a claim may be made or treated as made at any time before the expiration of the period of 12 months beginning with ... the date on which she first knew of the discovery and identification."

 

13. There is therefore a condition precedent to back-dating to the death a claim in circumstances of this kind. That condition is that the identification of the body should have been made no more than 12 months before the "woman first knew of the discovery and identification of the body". Of course this language of discovery and identification is not very apt to describe cases of this kind, which may reinforce the conclusion that section 3 has no applicability to them. However, treating identification of the body as being the fact that it was known e.g. by the husband's brother on 24 May 1978 that the claimant's husband had died in hospital on that date, then of course clearly the condition precedent that that identification must not have been more than 12 months before the woman knows of the discovery and identification is not fulfilled in this case. There was in fact nearly a 16 years' gap between its being known that the husband had died i.e. known by e.g. the reporting brother on the date of the death that he had died and the date that the claimant in this case knew of it. The imperative requirement in section 3(2)(b) that there should be not more than a 12 months' gap is not therefore fulfilled. It follows that, although prima facie this section is applied by subsection (1) of section 3, there is no possibility that there can be back-dating of the claim under the provisions of subsections (2) and  (3) in this case. In this type of case all that in fact is allowed by section 3 is in reality a maximum of 24 months instead of the normal 12 months. There cannot be more than 12 months between the date of the death or the identification of the body as the case may be and the date that the widow knows of that death. Then there is of course a possibility under section 3(1)(b)(ii) of a further 12 months for a claim. What section 3 does not confer is some general provision for indefinite back-dating to the date of death when the knowledge of death only comes to the widow claimant many years afterwards.

 

14. Much stress is laid by the claimant and by her Solicitor on the provisions of paragraph (i) of section 3(1) but that does not apply here, for the reasons explained above. The type of case envisaged there is that it is the kind that is dealt with in such reported decisions as R(G) 4/57; R(G) 1/62; and R(G) 1/80, where a woman does not know whether her husband is alive or dead. She then applies to an adjudication officer either under subsection (1)(b) of section 20 of the 1992 Act or under subsection (4) of that section (i.e. either on a claim or submission of a question) for a decision on the evidence by the adjudication officer that her husband has died or can be presumed to have died and if so, on what date. In such a case if the adjudication officer decides that the husband is presumed to have died on a given date, then there will be back-dating to that date, without the imperative requirement that there shall be no more than a 12 months gap between identification and the widow's knowledge. However, it could well be that, although an adjudication officer was prepared to presume that the death of a husband had occurred, he could do no more than give a recent date to that presumption (compare the reported cases which I have cited above). It is not therefore by any means necessarily true that if the claimant could have brought herself within paragraph (i) of section 3(1)(b), she would have been, so to speak, any better off.

 

(Signed) M J Goodman
Commissioner
(Date) 

