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[ORAL HEARING] 
1. For the reasons set out below, the decision of the social 

security appeal tribunal given on 23 May 1994 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 23 May 1994. In view of the novel point raised I directed an oral hearing. At that hearing, the claimant, who was not present, was represented by Miss Jane Hobson, a welfare rights officer, whilst the adjudication officer appeared by Mr Daniel Jones of Counsel instructed by the Solicitor's Office of the Department of Social Security. 

3. The question for determination by the tribunal was whether the claimant was entitled to invalid care allowance for the period from 4 July 1993 to 21 August 1993. It was not in dispute that she was entitled to such allowance at the weekly rate of £33.70 from and including 22 August 1993. The adjudication officer had determined, in his revised decision, that the claimant was not entitled to invalid care allowance for the relevant period, because she was gainfully employed and could not be treated as not gainfully employed. She was in receipt of statutory maternity pay, which exceeded £50 per week, and this constituted earnings. The tribunal confirmed the decision of the adjudication officer, and adopted his reasoning. 

4. Section 70(1)(b) of the Social Security (Contributions and Benefits) Act 1992 provides as follows:- 

"Section 70(1). Subject to the provisions of this section, a person shall be entitled to an invalid care allowance for any day on which he is engaged in caring for a severely disabled person if - 

....

(b) he is not gainfully employed." 

5. Regulation 8(1) of the Social Security (Invalid Care Allowance) Regulations 1976 [S.I. 1976.No.409] deals with what constitutes "gainfully employed" and "not gainfully employed". It provides as follows:- 

" 8. - (1) For the purposes of section 70(1)(b) of the Act .... a person shall not be treated as gainfully employed on any day in a week unless his earnings in the immediately preceding week have exceeded £50 and, subject to paragraph (2) of this regulation [irrelevant in this case], shall be treated as gainfully employed on every day in a week if his earnings in the immediately preceding week have exceeded £50." 

6. "Earnings" are defined in section 3(1)(a) of the Social Security Contributions and Benefits Act 1992 as including "any remuneration or profit derived from an employment" and that definition is extended by section 4(1), which provides as follows:- 

" 4. - (1) For the purposes of section 3 above there shall be treated as remuneration derived from employed earner's employment - 

(a) any sum paid to or for the benefit of a person in satisfaction (whether in whole or in part) of any entitlement of that person to - 

(i) statutory sick pay; or 

(ii) statutory maternity pay." 

7. It is not in dispute that the claimant, whose normal earnings prior to 4 July 1993 exceeded £50 per week, received by way of statutory maternity pay £188.24 a week for the period from 4 July 1993 to 14 August 1993, the sum of £97.25 for the week from 15 August 1993 to 21 August 1993, and the sum of £47.95 for the week from 22 August 1993 to 14 November 1993. Accordingly, the claimant was in receipt of statutory maternity pay in excess of £50 for each of the weeks immediately preceding each of the weeks of the period from 4 July 1993 to 28 August 1993. But Maternity benefit for the week from 15 August 1993 to 21 August 1993 fell to be disregarded pursuant to regulation 8(2)(c) of the .Social Security (Invalid Care Allowance) Regulations 1976, so that the claimant became entitled to income care allowance as from 22 August 1993. It follows that effect of the relevant statutory provisions was that the claimant was not entitled to invalidity care allowance for the entire period from 4 July 1993 to 21 August 1993. 

8. However, the claimant sought before the tribunal, and again before me, to avoid the disentitling effect of section 70(1) by reliance on regulation 8(2)(b) of the Social Security (Invalid Care Allowance) Regulations 1976 which provides as follows:- 

" 8. (2) There shall be disregarded for the purposes of paragraph (1) above a person's earnings - 

.....

.....

(b) for any week as an employed earner if that week is one throughout which he is absent from the employment by virtue of which he is an employed earner with the authority of his employer [my emphasis]."

The claimant contended that her absence from work for maternity reasons was with the authority of her employer, and accordingly her maternity pay was to be disregarded. She also relied on CG/011/1994, which was concerned with entitlement to invalid care allowance where the recipient was simultaneously in receipt of statutory sick pay. She contended that, just as regulation 8(2)(b) operated to allow statutory sick pay to be disregarded, so it gave similar relief in respect of statutory maternity pay. Moreover, the adjudication officer now concerned, although in his initial submissions he had supported the tribunal, was, when the decision in CG/11/94 was brought to his attention, induced to resile from his previous view, and support the claimant in her contention that regulation 8(2)(b) allowed statutory maternity pay to be disregarded. Mr Jones initially supported this later submission of the adjudication officer now concerned, but after he and I had analysed CG/11/94 and considered it in relation to statutory maternity pay, he lost faith in the revised submission of the adjudication officer now concerned, and preferred the original submission. 

9. In CG/11/94 the Commissioner held that, if an employee was to be at liberty to absent himself from work by reason of sickness, such absence had to be specifically authorised by the employer. The situation therefore fell within regulation 8(2)(b) and the statutory sick pay, which constituted earnings, fell to be disregarded. Manifestly, in that situation there was an express or implied term of the contract of employment that, in the event of the employee falling ill, his attendance would not be required. There was no statutory right of non-attendance; it was a right arising out of a contract of service. The only statutory element was the right to a statutory sickness payment. Pregnancy, however, is something completely separate and distinct from sickness. Whereas a contract of employment has expressly or impliedly to deal with sickness, because that is something which will almost certainly befall every employee, such is not the case with pregnancy. Indeed, in a case of male employees, pregnancy simply cannot arise at all. Accordingly, although contracts of service may provide a scheme for maternity leave of absence and maternity pay, there is absolutely no need for any such provision. Employees who become pregnant can, where, as is usually the case, no provision has been made, simply rely on the statutory scheme. The right to maternity leave is provided for under the Employment Protection (Consolidation) Act 1978, and maternity pay is provided for under sections 164 to 171 of the Social Security Contributions and Benefits Act 1992. There is no question of the employer's authorisation being required before a pregnant employee can take advantage of the scheme. The scheme is imposed by statute, and the employer's approval or otherwise is wholly irrelevant. Accordingly, where reliance is placed on the statutory scheme, as distinct from a contractual scheme entered into between the employer and employee, there can be no question of the statutory maternity pay being disregarded under regulation 8(2)(b). The scheme operates independently of any consent on the part of the employer. 

10. Miss Hobson pointed out that, if a pregnant woman wished to take advantage of the scheme, she had to comply with certain requirements eg. as to notice, and contended that if there was a failure so to comply, the employer could refuse to allow absence or payment. The employer's consent or otherwise was, therefore, relevant. There is nothing in this point. If a pregnant woman wishes to rely on the statutory scheme, she has to comply with its terms. If she fails to do so, she simply cannot enforce it against the employer. 

11. In the present case, the employer had no contractual scheme governing maternity leave and maternity pay. The claimant relied on the statutory scheme. Her absence from work was not dependent on any authorisation by her employer, and as a result the maternity payments she received which, in respect of the relevant weeks were over £50 per week, did not fall to be disallowed pursuant to regulation 8(2)(b). The tribunal analysed the position correctly, and I see no respect in which it could be said that they erred in point of law. 

12. Accordingly, I have no hesitation in dismissing this appeal. 
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