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1. The claimant's application for leave to appeal against the decision of a tribunal held on 12 May 2000 is refused. 

2. The claimant, a man born in 1950, married his wife on 31 December 1977. She died on 1 February 1997, having paid national insurance contributions for over twenty years. There were two children of the marriage, born in 1983 and 1989. The claimant made a claim for widow's benefit in 1997: this was disallowed on 18 June 1997. So far as I am aware this decision was not appealed to a tribunal. On 6 February 2000 the claimant made a further claim for widow's benefit: this was disallowed on 1 March 2000. The claimant appealed. His appeal to the tribunal was dismissed on the grounds that widow's benefit was payable only to women. He applied for leave to appeal to the Commissioner and requested an oral hearing of his application, a request to which I acceded. 

3. At the oral hearing the claimant was represented by Mr David Owens of a local Citizens Advice Bureau and the Secretary of State by Mr Chang of the Office of the Solicitor to the Department of Social Security. I am grateful to them both for their submissions. 

4. Widow's benefit comprises widow's payment, widowed mother's allowance and widow's pension. Each of section 36 (relating to widow's payment), section 37 (relating to widowed mother's allowance) and section 38 (relating to widow's pension) of the Social Security Contributions and Benefits Act 1992 confers entitlement on 

"a woman who has been widowed "

subject to the satisfaction of contribution conditions 

"by her late husband" . 

In contrast, section 41 (part of the same group of sections, but relating to long-term incapacity benefit for widowers) applies to 

"a man whose wife has died " 

Section 6 of the Interpretation Act 1978, which, so far as is relevant, provides 

"6. In any Act, unless the contrary intention appears, - ... 

(b) words importing the feminine gender include the masculine; ...

In my judgment, the wording of sections 36, 37 and 38, especially when compared to that of section 41, makes it clear that only women are entitled to widow's benefit; further, that wording shows a contrary intention sufficient to displace Section 6(b) of the Interpretation At 1978. 

5. The claimant's representative sought to argue that the provisions were in breach of Council Directive 79/7/EEC, relating to the progressive implementation of the principle of equal treatment for men and women in matters of social security. This argument cannot succeed. Article 3(2) of that Directive expressly provides: 

"This Directive shall not apply to the provisions concerning survivors' benefits .. " 

Widow's benefits are clearly survivors' benefits. 

6. The claimant's representative's principal argument was to the effect that the statutory provisions relating to widow's benefit were contrary to the European Convention on Human Rights, in particular Articles 8, 14 and Article 1 of the First Protocol. He referred me to the friendly settlements reached in the cases of Cornwall and Leary v. The United Kingdom, in which the European Court of Human Rights handed down decisions on 26 April 2000: in those cases the applicants, men who had been widowed and who had dependant children, received monetary compensation for the non-payment of widow's benefit. I was further referred to the similar case of Willis, in which a conclusion (whether by friendly settlement or otherwise) has not yet been reached and to the provisions of the Welfare Reform Pensions and Benefits Act 1999, relating to bereavement benefits, which, when they come into force in 2001, are intended to eliminate any perceived discrimination. 

7. In my judgment any arguments in this jurisdiction based on the Convention rights referred to are bound to fail. Section 6(1) of the Human Rights Act 1998 provides: 

"It is unlawful for a public authority to act in a way which is incompatible with a Convention right. " 

Section 7(1) of the 1998 Act provides: 

"A person who claims that a public authority has acted (or proposes to act) in a way which is made unlawful by section 6(1) may - 

(a) bring proceedings against the authority under this Act in the appropriate court or tribunal or 

(b) rely on the Convention right or rights concerned in any legal proceedings 

but only if he is (or would be) a victim of the unlawful Act. "

Section 22(4) of the 1998 Act provides: 

"Paragraph (b) of subsection (1) of section 7 applies to proceedings brought by or at the instigation of a public authority whenever the act in question took place; but otherwise that subsection does not apply to an act taking place before the coming into force of that section. "

The 1998 Act came into force (so far as is material) on 2 October 2000. The "act of a public authority of which complaint is made in the present case is the decision of 1 March 2000 disallowing the claimant's claim f or widow's benefits. That "act was before 2 October 2000 and was not "proceedings brought by or at the instigation of a public authority . Accordingly, by virtue of Section 22(4) of the 1998 Act, the claimant is not within section 7(1) and he cannot rely on the Convention rights referred to in any appeal. 

8. There are three further points, upon which I did not have argument, but with which, for the sake of completeness, I briefly deal: 

(i) Section 3 of the 1998 Act (relating to the obligation to read and give effect to legislation in a way which is compatible with Convention rights "so far as it is possible to do so ) cannot assist the claimant. That section is not retrospective - see R v D.P.P. ex parte Kibilene [1999] 3 WLR 972 at lOO8G, per Lord Hobhouse. (In any event the provisions of which complaint is made could not sensibly be read or given effect to in any other way than that set out in paragraph 4 above). 

(ii) By virtue of section 6(3) of the 1998 Act a Commissioner sitting in his or her judicial capacity is a public authority. Accordingly after 2 October 2000 he or she must not act in a way which is incompatible with a Convention right. However, in deciding that the tribunal of 12 May 2000 cannot arguably be said to have erred in law I have to apply the law as it stood at the time of the decision of 1 March 2000. Section 1(2) of the Act provides that the applicable Articles of the Convention "are to have effect for the purposes of the Act: they can only do so from the commencement date of 2 October 2000. If I were to admit the possibility of the Convention rights referred to by the claimant having application in this case prior to 2 October 2000 I would be acting contrary to the provisions of both section 1(2) and section 22(4) and giving an unlawful retrospective effect to the 1998 Act - see also section 6(2) (a) 

(iii) Since I have held that the claimant cannot in any event rely on the Convention rights referred to before me, I have not had to consider the further hurdle in his way, namely that the provisions of which complaint is made are contained in primary legislation. 

9. For the above reasons the claimant's application for leave to appeal to the Commissioner is refused. 
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