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1. My decision is that this appeal by the Adjudication Officer must be allowed. Pursuant to section 101(5)(a)(i), I give my decision which I consider the tribunal should have made, since I can do so without making fresh or further findings of fact. That decision is that the claimant is not entitled to guardian's allowance in respect of her grand-daughter, S.C., from and including 4.8.87. 

2. The claimant requested an oral hearing, which I held. She attended with her husband, represented by Mr Dias: the adjudication officer was represented by Mr Turner of the Chief Adjudication Officer's Office. 

3. The facts of the case were not in dispute. These are set out in the Adjudication Officer's submission to the appeal tribunal as follows:- 

"1. The claimant claimed guardian's allowance in respect of her grand-daughter S.C. (who was born on 14.7.79) on 2.4.84. She said the child had lived with her and been wholly maintained by her since 28.1.82. The child had been made a Ward of Court until her 18th birthday and meanwhile the claimant was granted care and control of her.

2. The child's parents were stated as P.M.C. who died on 23.3.82, and S.C. who, having been found guilty of the manslaughter of his wife, was sentenced to 10 years imprisonment on 30.7.82 this was on 24.5.83 reduced to a term of 8 years imprisonment. 

3. The claimant had received child benefit for S.C. from 29.3.82. She was also awarded guardian's allowance from and including 5.4.83. 

4. On 31.7.87 Mr C. was released from prison. 

The appeal tribunal further accepted that the evidence of the claimant before them that Mrs C. had petitioned for divorce at the time of her death but the proceedings had not been concluded. It was also found that the claimant had not been aware of the whereabouts of Mr C. after his release from prison on 31.7.87." 

4. Sections 38(1) of the Social Security Act 1975 makes provision for the payment of guardians's allowance to a person in respect of a child where he or she is entitled to child benefit in respect of that child in the circumstances mentioned in subsection (2), which reads as follows:- 

"(2) The circumstances referred to in subsection (1) are - 

(a) that both of the child's parents are dead; or 

(b) that one of the child's parents is dead and the person claiming a guardian's allowance shows that he (or she) was at the date of the death unaware of, and has failed after all reasonable efforts to discover, the whereabouts of the other parent; or 

(c) that one of the child's parents is dead and the other is in prison." 

The minimum term of imprisonment for paragraph (c) to have effect has been fixed at five years by the Secretary of State, by regulation. The section goes on to provide for the making of regulations modifying the foregoing provisions in cases of illegitimacy, adoption and divorce, none of which are relevant to the present case. 

5. It was accepted before me that on the release of Mr C. from prison on 31.7.87, there had been a relevant change of circumstances, which entitled the adjudication officer to review the original grant of guardian's allowance to the claimant. The revised decision on such review was to the effect that the claimant was no longer entitled to guardian's allowance in respect of S.C. from and including 4.8.87, on the ground that the death of only one of the parents had been established and the surviving parent was no longer serving a relevant sentence of imprisonment. 

The claimant appealed from that decision to the Wood Green appeal tribunal, who heard the appeal on 25.2.88. The claimant's appeal was allowed, and she was held to be entitled to guardian's allowance in respect of S.C. from 4.8.87. 

The reasons for the decision was stated to be:- 

"1. No enquiries as to Mr C.'s whereabouts could reasonably have been expected of the Appellant in view of the circumstances of her daughter's death and the fact that S. had been made a ward of court and access denied to her father. 

2. In the circumstances S. is without parental support even after her father's release from prison in July 1987. 

3. Section 38(2)(b) of the Social Security Act 1975 applies." 

6. The Adjudication Officer appeals to the Commissioner with the leave of the tribunal chairman. The main submission was that "in order for the claimant's entitlement to guardian's allowance after 4.8.87 the claimant must satisfy one of the conditions set out in section 38(2) of the 1975 Act. The wording of the subsection made it clear that for paragraph (b) to apply, the claimant must show that she was unaware of the whereabouts of the surviving parent at the time of the death of the other parent (and not at any other time) save that she would be entitled to a reasonable period of time to make reasonable efforts to discover the whereabouts of the surviving parent. 

7. Mr Dias, on behalf of the claimant, submitted that the material time for the condition under paragraph (b) was at the time of the review of the original award, and it was clear on the evidence that the claimant was not aware of the whereabouts of the surviving parent at that time. He submitted that the finding of fact by the tribunal to that effect ought not to be disturbed as it was consistent with the evidence. The question whether reasonable efforts have been made to discover the whereabouts of the surviving parent must depend upon the circumstances of each case, and the test is partially subjective. In the present case, it would not have been reasonable for the claimant to have made extensive efforts to discover the whereabouts of the surviving parent. It was a special case depending on the exceptional circumstances. On the findings of the appeal tribunal, the claimant had clearly brought herself within section 38(2)(b). 

8. In my view, the appeal tribunal has clearly misdirected itself as to the meaning and effect of section 38(2) of the 1975 Act. The tribunal gave as its reasons that no reasonable enquiries could be expected of the whereabouts of Mr C. after his release from prison in July 1987. This is a misapplication of paragraph (b). The paragraph makes it clear that the time when the enquiries should be made and efforts to discover the whereabouts of the surviving parent is 'at the date of the death'; there is no qualification to this timing, and the decided cases which were cited to me make it clear that where, for example, a surviving parent has been sent to prison for more than five years, the appropriate time for enquiry is not the time of release from prison. The relevant cases are referred to in paragraph 17 of decision number R(G) 2/83. Paragraphs 20 and 21 of that decision make it clear that the claimant may well be in a dilemma between satisfying the conditions for the grant of a guardian's allowance and stirring up possibly unwelcome interest on the part of the surviving parent in the infant concerned. It is further clear from that decision that questions of welfare and maintenance of the infant are not relevant to the question whether the conditions for guardian's allowance are satisfied. This conclusion is made clear in the decision in the unpublished reference of CG/026/1986. A copy of that decision is with the case papers. 

9. In my view, on the undisputed evidence it was certainly open to the claimant to ascertain the whereabouts of the father after the death of his wife, since he was in prison, and I have no doubt that his whereabouts could without difficulty have been ascertained. Of course the reasons why the claimant did not make any such enquiries are no doubt clear enough, but that consideration, unfortunately, does not entitle her to go beyond the clear meaning and conditions of section 38(2). A further consideration which has considerable weight in this case is the fact that soon after the death of the mother, a wardship order was obtained in respect of the infant. I find it not possible to accept that such an order would have been obtained from the Court without full enquiries being made as to the whereabouts and attitude of the surviving parent. I must therefore assume that the papers relating to the wardship proceedings would have been served upon the father of the infant. In those circumstances, I can only conclude that the claimant has not satisfied the conditions of section 38(2)(b) of the 1975 Act, and that accordingly she is not entitled to guardian's allowance in respect of S.C. from and including 4.8.87. 

10. My decision is accordingly as set out in paragraph 1 above. 

 

(Signed) M Heald

Commissioner
(Date) 18 December 1989

