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1. My decision is that the unanimous decision of the Central London social security appeal tribunal given on 22 January 1992 is not erroneous in point of law. 

2. The claimant, to whom I shall refer as Mr R, appeals with leave of the chairman against the decision of the tribunal disallowing his appeal against the certificate of total benefit issued by the Secretary of State on 2 July 1991 under the compensation recovery scheme. 

3. I held an oral hearing of this appeal on 14 September 1992 when Mr R attended and represented himself. The Secretary of State was represented by Mr C.G. Blake of the Office of the Solicitor to the Departments of Health and Social Security. 

4. Mr Blake helpfully summarised the history, scope and effect of the compensation recovery scheme, which was introduced by section 22 of and Schedule 4 to the Social Security Act 1989 and is now re-enacted in Part IV of the Social Security Administration Act 1992. The scheme applies to any compensation payments made on or after 3 September 1990 in respect of any injury occurring on or after 1 January 1989, and it represents a radical change in the law. Previously, since the Law Reform (Personal Injuries) Act 1948, a plaintiff in an action for damages for personal injuries and consequential loss was obliged to give credit for one-half of certain, but by no means all, state benefits which he had received up to the date of judgment (or settlement), up to a maximum of 5 years. In practice in only the very small minority of cases which reached court and proceeded to judgment was that calculation ever carried out as in the remainder, and vast majority, of cases which were settled out of court - albeit sometimes at the doors of the court - settlements were negotiated on the basis of a global sum acceptable to both parties and which comprehended all the elements of the general and special damages in issue. In any event, no repayment of benefit was required to be made to the Department and the practical effect of the rule was merely to relieve the person paying such damages, usually an insurance company, of part of the sum which would otherwise have been payable. 

5. The compensation recovery scheme, however, now obliges the person paying compensation to account to the Department for all the specified benefits received by plaintiff (referred to as the "victim"), again during a maximum period of 5 years, in accordance with a "certificate of total benefit" supplied by the Secretary of State. It may be helpful to set out here the statutory provisions in so far as they are relevant to the instant - and, I imagine, fairly typical - case. 

6. Section 81 of the Social Security Administration Act 1992 ("the 1992 Act") is an interpretation section and subsection (1) defines the meaning of particular terms used in Part IV as follows - 

"81.-(1) In this Part of this Act - 

'benefit' means any benefit under the Contributions and Benefits Act except child benefit and, subject to regulations under subsection (2) below, the 'relevant benefits' are such of those benefits as may be prescribed for the purposes of this Part of this Act; 

'certificate of deduction' means a certificate given by the compensator specifying the amount which he has deducted and paid to the Secretary of State in pursuance of section 82(1) below; 

'certificate of total benefit' means a certificate given by the Secretary of State in accordance with this Part of this Act; 

'compensation payment' means any payment falling to be made (whether voluntarily, or in pursuance of a court order or an agreement, or otherwise) - 

(a) to or in respect of the victim in consequence of the accident, injury or disease in question, and 

(b) either - 

(i) by or on behalf of a person who is, or is alleged to be, liable to any extent in respect of that accident, injury or disease; or 

(ii) in pursuance of a compensation scheme for motor accidents,

but does not include benefit or an exempt payment or so much of any payment as is referable to costs incurred by any person; 

'compensation scheme for motor accidents' means any scheme or arrangement under which funds are available for the payment of compensation in respect of motor accidents caused, or alleged to have been caused, by uninsured or unidentified persons; 

'compensator', 'victim' and 'intended recipient' shall be construed in accordance with section 82(1) below; 

'payment' means payment in money or money's worth, and cognate expressions shall be construed accordingly; 

'relevant deduction' means the deduction required to be made from the compensation payment in question by virtue of this Part of this Act; 

'relevant payment' means the payment required to be made to the Secretary of State by virtue of this Part of this Act; 

'relevant period' means - 

(a) in the case of a disease, the period of 5 years beginning with the date on which the victim first claims a relevant benefit in consequence of the disease; or 

(b) in any other case, the period of 5 years immediately following the day on which the accident or injury in question occurred; 

but where before the end of that period the compensator makes a compensation payment in final discharge of any claim made by or in respect of the victim and arising out of the accident, injury or disease, the relevant period shall end on the date on which that payment is made; and 

'total benefit' means the gross amount referred to in section 82(1)(a) below."

Subsection (3) defines "exempt payments" as, inter alia, "any small payments, as defined by section 85 below". Section 85(1) provides that - 

"(1) Regulations may make provision exempting persons from liability to make the relevant deduction or the relevant payment in prescribed cases where the amount of the compensation payment ... does not exceed the prescribed amount." 

The amount prescribed by regulation 3 of the Social Security (Recoupment) Regulations 1990 [SI 1990 No.322] is £2,500.00. And, very importantly, subsection (7) provides that - 

"(7) This Part of this Act shall apply in relation to any compensation payment made on or after 3rd September 1990 (the date of the coming into force of section 22 of the Social Security Act 1989 which, with Schedule 4 to that Act, made provision corresponding to that made by this Part) to the extent that it is made in respect of - 

(a) an accident or injury occurring on or after 1st January 1989; or 

(b) a disease, if the victim's first claim for a relevant benefit in consequence of the disease is made on or after that date." 

7. Sections 82 and 83 of the 1992 Act deal respectively with "Recovery from damages etc. of sums equivalent to benefit" and "Payments, deductions and certificates", as follows - 

"82.-(1) A person ('the compensator') making a compensation payment, whether on behalf of himself or another, in consequence of an accident, injury or disease suffered by any other person ('the victim') shall not do so until the Secretary of State has furnished him with a certificate of total benefit and shall then - 

(a) deduct from the payment an amount, determined in accordance with the certificate of total benefit, equal to the gross amount of any relevant benefits paid or likely to be paid to or for the victim during the relevant period in respect of that accident, injury or disease; 

(b) pay to the Secretary of State an amount equal to that which is required to be so deducted; and 

(c) furnish the person to whom the compensation payment is or, apart from this section, would have been made ( 'the intended recipient' ) with a certificate of deduction. 

(2) Any right of the intended recipient to receive the compensation payment in question shall be regarded as satisfied to the extent of the amount certified in the certificate of deduction. 

83. The compensator's liability to make the relevant payment arises immediately before the making of the compensation payment, and he shall make the relevant payment before the end of the period of 14 days following the day on which the liability arises." 

8. Section 84 is concerned with the certificate of total benefit and in particular provides that - 

"84.-(1) It shall be for the compensator to apply to the Secretary of State for the certificate of total benefit and he may, subject to subsection (5) below, from time to time apply for fresh certificates. 

(2) The certificate of total benefit shall specify - 

(a) the amount which has been, or is likely to be, paid on or before a specified date by way of any relevant benefit which is capable of forming part of the total benefit; 

(b) where applicable - 

(i) the rate of any relevant benefit which is, has been, or is likely to be paid after the date so specified and which would be capable of forming part of the total benefit; and 

(ii) the intervals at which any such benefit is paid and the period for which it is likely to be paid; 

(c) the amounts (if any) which, by virtue of this Part of this Act, are to be treated as increasing the total benefit; and 

(d) the aggregate amount of any relevant payments made on or before a specified date (reduced by so much of that amount as has been paid by the Secretary of State to the intended recipient before that date in consequence of this Part of this Act).

(3) On issuing a certificate of total benefit, the Secretary of State shall be taken to have certified the total benefit as at every date for which it is possible to calculate an amount that would, on the basis of the information so provided, be the total benefit as at that date, on the assumption that payments of benefit are made on the days on which they first become payable. 

(4) The Secretary of State may estimate, in such manner as he thinks fit, any of the amounts, rates or periods specified in the certificate of total benefit." 

9. I have mentioned section 85 in paragraph 6 above and the only other section I need be concerned with here is section 98, which deals with appeals and which provides inter alia that - 

"98.-(1) An appeal shall lie in accordance with this section against any certificate of total benefit at the instance of the compensator, the victim or the intended recipient, on the ground - 

(a) that any amount, rate or period specified in the certificate is incorrect, or 

(b) that benefit paid or payable otherwise than in consequence of the accident injury or disease in question has been brought into account. 

(2) No appeal shall be brought under this section until - 

(a) the claim giving rise to the compensation payment has been finally disposed of; and 

(b) the relevant payment, or where more than one such payment may fall to be made, the final relevant payment, has been made. 

........

(II) An appeal shall lie to a Commissioner at the instance of the Secretary of State, the compensator, the victim or the intended recipient from a decision of a medical appeal tribunal or a social security appeal tribunal under this section on the ground that the decision was erroneous in point of law." 

In this area of the law there is, therefore, no decision by an adjudication officer and an appeal by an aggrieved party against the Secretary of State's certificate of total benefit lies in the first instance to a social security appeal tribunal and thence to a Commissioner, but only when the claim has been finally disposed of - by judgment, settlement or otherwise, and the "final relevant payment" has been made. 

10. The facts in the present case are not in dispute. Mr R sustained neck, spine and disc injuries in a road traffic accident on 20 April 1989. He was, as I understand it, in a stationary car when another vehicle collided with him and, not surprisingly, there is no suggestion that there was any dispute about liability when he sought damages from the other driver; what apparently was in issue was the amount of his loss of earnings. In the event Mr R was in receipt of statutory sick pay and invalidity benefit for the appropriate periods, followed by sickness benefit. It is accepted that all those payments were "relevant payments" as they were paid in respect of the injuries Mr R received in the accident, and that the total amount paid to him up to 28 June 1991 was £2,195.78. It was in that sum that the Secretary of State issued a certificate of total benefit dated 2 July 1991 and, as the total compensation was in excess of £2,500.00, the insurance company concerned ("the compensator" for these purposes) duly made payment in accordance with the certificate. On 3 September 1991 Mr R's solicitors wrote appealing against the certificate, stating that Mr R had - 

" ...settled the case [in] an amount which includes the figure for his loss of earnings. However, the major dispute in the case was whether our client's period of absence from work was entirely necessary as a result of the accident." 

There then followed a resume of the course of events and the letter continued - 

"The effect of these arguments were that our client was forced to settle, having only received damages for his loss of wages, amounting to approximately 6 months loss." 

Mr R told me and of course I accept that the insurers had paid a certain sum into Court in settlement of his pending action, and that, having lost his pre-accident employment because of the length of his absence, financial pressures obliged him to accept the payment-in rather than proceed to trial a considerable time in the future in the hope of obtaining more. In a nutshell Mr R feels that it is unfair that he should have some 9 months' benefit deducted from his damages when he was only compensated for 6 months' loss of earnings. 

11. On 22 January 1992 the tribunal, having made findings of fact substantially as set out above, disallowed Mr R's appeal. In their reasons they said that - 

"The problem would appear indeed to hinge around the interpretation of 'Relevant Period'. Appellant urged that this must mean only that period which falls within the agreement reached between the beneficiary and the Compensator." 

And they went on to say that, while they sympathised with Mr R, they - 

" ... had no option but to accept that the words of interpretation were clear and unequivocal that the relevant period shall end ON THE DATE AT WHICH PAYMENT is made." 

12. Mr Blake, on behalf of the Secretary of State, supported the conclusion reached by the tribunal but submitted that they had nevertheless erred in paying insufficient attention to the question of causation. He submitted that as section 82(1) of the 1992 Act refers to the compensator "making a compensation payment ... in consequence of an accident, injury or disease", it was incumbent on the tribunal to satisfy themselves that the relevant payment of benefit, as set out in the certificate of total benefit, is in fact in respect of the period (or, as in the instant case, exceeds the period) covered by the compensation. 

13. That is plainly correct and, although I do not consider it necessary or appropriate to examine in detail the question of the onus of proof, which is not specifically dealt with in the Act, it is clearly in my view essential for the tribunal to be satisfied that benefit was paid in consequence of the event giving rise to the recovery procedure. However, in the present case, the tribunal found as a fact that - 

"Appellant received compensation for the injury he suffered", 

and it is not disputed - indeed, it is the cornerstone of Mr R's case - that all the relevant benefit he received related to the injuries he sustained in the accident on 20 April 1989. The tribunal's decision must be read as a whole and, while future tribunals should bear in mind the need to deal clearly and specifically with causation, in my judgment the tribunal in the instant case have sufficiently discharged their duty to make adequate findings of fact and give sufficient reasons for their decision. Accordingly I decline to hold that the tribunal's decision is erroneous in point of law. 

14. There is no doubt that Mr R is a "victim" within the meaning of section 82(1), that he was paid compensation after 3 September 1990 in respect of injuries sustained in an accident which occurred after 1 January 1989 (section 81(7)) and that that compensation was in excess of £2,500.00 ("the prescribed amount"; section 85(1) and regulation 3 of the Recoupment Regulations). Further, it is clear that Mr R was in receipt of "benefits" as defined by section 81(1) and that they were "relevant benefits" as set out in regulation 2 of the Recoupment Regulations. It is not in dispute that the Secretary of State's certificate of total benefit dated 2 July 1991 (section 84(2)) covered benefit payments made to Mr R within a period of 5 years "immediately following the day on which the accident or injury in question occurred" and that the "relevant period" so certified ended "on the date on which payment [was] made" (section 82(1)), or that the sum certified was paid to the Secretary of State by the "compensator" pursuant to section 82(1). In those circumstances, had I held that the tribunal's decision was erroneous I would have had no alternative but to substitute my own decision to precisely the same effect. 

15. Mr R is, perhaps understandably, dissatisfied; he feels he has received less than his due by way of compensation, and it is no comfort to him to understand, as I believe he now does, that the law has been correctly applied. In the new state of the law it may be that plaintiffs in personal injury cases will have to regard the social security benefits they receive pending resolution of their claims as being in the nature of payments on account of their damages for pain, suffering and consequential loss. Deciding whether or not to accept a settlement is seldom easy, particularly when the offer is in the form of a payment into Court, but plaintiffs in such cases almost invariably have the benefit of expert legal and - equally important - practical advice, as Mr R had, and it must be assumed that legal advisers are conversant with the law as it affects their clients, including the effect of Part IV of the 1992 Act and the operation of the compensation recovery scheme. 

16. In these circumstances it only remains for me to say that the claimant's appeal is dismissed. 

 

 

(Signed) M H Johnson

Commissioner 
Date: 6 October 1992

