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1. For the reasons set out below, the decision of the social security appeal tribunal given on 24 January 1992 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 24 January 1992.

3. The question for determination by the tribunal was whether the claimant was entitled to widow's benefit on the death of her husband on 5 January 1986. In the event, the tribunal decided that she was not. 

4. The tribunal made the following findings of fact:- 

"                on 5 January 1986. [The claimant] claimed widow's benefit on 5 March 1986. [The claimant] underwent a marriage ceremony with              on 15 July 1972 under Muslim law. She had previously been married to                  . Her divorce from       although accepted by her as a valid divorce, did not conform to the Muslim Family Laws Ordinance." 

The tribunal gave as the reasons for their decision the following:- 

"There was much conflicting evidence in this case. In the end we had to accept [the claimant's] own affidavit that she had been married to               and that the subsequent divorce had not been registered with the Chairman of the Union Council. We applied R(G) 2/71 in finding that lack of registration meant that the divorce was not varied under Muslim Family Laws Ordinance 1961. [The claimant] could not therefore have validly married             in respect of English Social Security Law." 

I see nothing wrong in law with the tribunal's decision. Under Muslim law polyandry is not permitted, and accordingly so long as the claimant was still married to            she could not validly contract another marriage, and accordingly she was not validly married to            on his death. It follows that she is not entitled to widow's benefit. 

5. However, as this whole matter involved Muslim law the nominated officer directed that the adjudication officer obtain expert evidence. A copy of that evidence is for convenience set out in a schedule to this decision. 

6. It will be seen from the advice of the expert in question that the second marriage was not valid according to the law of Bangladesh, and that in consequence the claimant was not entitled to widow's benefit on the death of          . Manifestly, the tribunal reached the right conclusion, and I consider that they have explained the position with sufficient particularity. Had I thought their reasoning insufficient, I would not have remitted the matter to a new tribunal for redetermination. I would myself have substituted by own decision for that of the tribunal to the effect that, for the reasons set out in the opinion of the expert, the claimant was not validly married to           and was therefore not entitled to widow's benefit.

SCHEDULE
"IN THE MATTER OF [A CLAIMANT] BEFORE THE SOCIAL SECURITY COMMISSIONER
ADVICE 

1. I have been asked to advise those instructing me on three matters relating to the appeal by [the claimant] to the Social Security Commissioner against the decision of the SSAT refusing [the claimant's] application for widow's benefit. I note that the SSAT upheld the Adjudication Officer's decision that [the claimant] was not validly married to            for social security purposes, as it considered that the divorce from her previous husband             was not valid by the Muslim law as applied in Bangladesh. The SSAT accepted [the claimant's] affidavit that she had been married to          and that the subsequent divorce had not been registered with the Chairman of the Union Council. 

2. I am Professor of Law at the University of East Anglia, Norwich and my main research interest is in the family laws of the Muslim community. I have written a number of books on the subject, including "A Textbook on Muslim Personal Law" (2nd edition, 1987 Croom Helm). I am a member of the Bar called in 1968 and I frequently advise on aspects of Muslim law. 

3. The first question asked by the Nominated Officer is whether the Muslim Family Laws Ordinance 1961 applied to the talaq pronounced by the claimant's first husband and whether such talaq was effective to dissolve the claimant's first marriage. The date for the purported divorce is 6th January 1971. I have read the appendix to R(G) 4/93 and I agree with the statement of the law of Pakistan and Bangladesh set out therein by Mr Ian Edge, Lecturer in Law at SOAS. In particular the Muslim Family Laws Ordinance 1961 applied to what was then East Pakistan on 6th January 1971. Subsequent to the creation of Bangladesh later in 1971, the Muslim Family Laws Ordinance continued to be the governing law. 

4. Section 7(3) of the Ordinance states that "a talaq unless revoked earlier, expressly or otherwise, shall not be effective until the expiration of 90 days from the day on which notice under subsection (1) is delivered to the Chairman." It is common ground that notification was not delivered in this case. 

5. Cases from Pakistan and Bangladesh have consistently stated that failure to notify the Chairman of the Union Council mean[s] that the divorce cannot be recognised. For example, in The State v Tauquir Fatima 1964 PLD (WP) Karachi 306 the Court said "As no such notice had been given [to the Chairman] the talaq could not have become effective." A similar statement appears from the judgment in Abdul Mannan v Safuran Nessa 1970 SCMR 845: "The learned counsel for the petitioner concedes that no notice of the alleged divorce was given to the Chairman as required by section 7(1) of the Ordinance. That being so the alleged divorce, in view of the express provision of subsection (3) of section 7 of the said Ordinance, is yet to become effective." 

6. It is my opinion, in relation to the first question, that at the date of the purported talaq in 1971, the Muslim Family Laws Ordinance applied. The talaq was pronounced in what was then East Pakistan. The talaq pronounced in this case therefore was not effective to bring the marriage between the claimant and her first husband to an end. The second marriage was therefore actually polygamous, and indeed void by Bangladesh law as it does not permit a woman to have two husbands at the same time.

7. The second question is whether the release of dower by the claimant could have been effective to dissolve her first marriage by Khula. The release of dower appears to have happened on 24.4.72. Khula is a consensual form of divorce whereby the wife pays a certain sum of money (normally the amount of dower either given to her or promised to her) in return for the agreement of the husband Ordinance states: "Where the right to divorce has been duly delegated to the wife and she wishes to exercise that right, or where any of the parties to a marriage wishes to dissolve the marriage otherwise than by talaq, the provisions of section 7 shall, mutatis mutandis, and so far as applicable apply." The position in Pakistan is that established by the case of Princess Yasmien Abbasi v Maqbool Hussain Qureshi 1979 PLD Lah 241: "The spirit of the law would be satisfied if a notice of dissolution of marriage in the form of Khula/Mubara'at is sent to the Chairman by virtue of the provisions contained in section 8 read with section 7 of the Ordinance." It is my view that a similar approach would be taken in Bangladesh, which was in existence as an independent State at the time of the purported Khula. If no notice is sent to the Chairman, the khula would not be recognised. 

8. I am then asked to discuss any other relevant issue. The purported talaq (in 1971) and the purported Khula (in 1972) took place at the exact time when East Pakistan was breaking away from Pakistan and the state of Bangladesh emerged. It is quite clear that the machinery of justice, and in respect of the facts of this case, the administration of the Muslim Family Laws Ordinance, was being ignored. This must have been particularly true in the villages. It is therefore no surprise to find that the Chairman of the Union Council was not informed. The fact remains however that the law in force was not complied with, and therefore, although harsh, the reality is that the second marriage was not valid according to the law of Bangladesh.
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