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1. My decision is that the unanimous decision of the Lincoln social security appeal tribunal given on 19 December 1989 is not erroneous in point of law. 

2. The claimant, to whom I shall refer as Mrs S, appeals to the Commissioner with leave of the chairman against the decision of the tribunal that invalid care allowance was not payable to her during the inclusive periods from 25 January to 5 February 1989 and from 27 February to 5 March 1989. 

3. At Mrs S's representative's request I held an oral hearing of this appeal on 5 December 1991, when Mrs S and her husband attended and were represented by Ms Sally Robertson, a rights adviser to the                                    . The adjudication officer was represented by Mr Peter Hull of the Office of the Chief Adjudication Officer. 

4. Mrs S's son, Guy, who sadly died aged 9 on 5 July 1991, was severely disabled. He was awarded attendance allowance with effect from 8 May 1984. Subsequently Mrs S applied for and was granted invalid care allowance ("ICA") from 15 September 1985. On 4 October 1985 Guy began to attend boarding school and thereafter Mrs S was only paid ICA for those weeks when Guy had been in her care for more than 35 hours. I should mention at this point that the "care week" for these purposes was held to be seven days beginning at midnight between Saturday and Sunday in accordance with the provisions of Schedule 20 to the Social Security Act 1975 - and I deal later with Mrs Robertson's submissions regarding that -, and that it was common ground that Guy required 24 hours a day care. Initially no problem arose because the Department interpreted a whole day as including any reasonably substantial (i.e. not negligible) part of a day, so that when Guy came home from school at about 4 pm on a Friday afternoon that counted as 24 hours, as did the following day, and Mrs S accordingly became entitled to ICA for that week. However, the Department then decided - and in my view correctly - that their interpretation of a day did not accord with the law, and they then began to take account of the actual number of hours that Guy was away from his boarding school and therefore to be treated as being in Mrs S's care. That, of course, had the effect that, unless Guy came home every weekend (when the time he was at home before returning to school on the Sunday, added to the following Friday and Saturday times, would total in excess of 35 hours in that "care week"), it was impossible for him to be in Mrs S's care for 35 hours during Friday and Saturday only - at most there would be 8 hours on Friday and 24 on Saturday, a total of 32 hours. 

5. That change of practice in the calculation of the relevant hours - which was not challenged by Ms Robertson -, resulted in Mrs S's claim for ICA being disallowed for the periods set out in paragraph 2 above. She appealed and, on 19 December 1989, the tribunal confirmed the disallowance and rejected a submission that regulation 4(1) of the Social Security (Invalid Care Allowance) Regulations 1976 was inconsistent with section 37(1) of the 1975 Act and was accordingly ultra vires. Section 37, in so far as it is relevant, provides that - 

"37.-(1) Subject to the provisions of this section, a person shall be entitled to an invalid care allowance for any day on which he is engaged in caring for a severely disabled person if - 

(a) he is regularly and substantially engaged in caring for that person; and 

(b) he is not gainfully employed; and 

(c) the severely disabled person is either such relative of his as may be prescribed or a person of any such other description as may be prescribed. 

(2) In this section, "severely disabled person" means a person in respect of whom there is payable either an attendance allowance or such other payment out of public funds on account of his need for attendance as may be prescribed. 

(3) A person shall not be entitled to an allowance under this section if he is under the age of 16 or receiving full-time education. 

............

(8) Regulations may prescribe the circumstances in which a person is or is not to be treated for the purposes of this section as engaged, or regularly and substantially engaged, in caring for a severely disabled person, as gainfully employed or as receiving full-time education. 

(9) An invalid care allowance shall be payable at the weekly rate specified in relation thereto in Schedule 4, Part III, paragraph 3." 

And regulation 4(1), which deals with "Circumstances in which persons are or are not to be treated as engaged or regularly and substantially engaged in caring for severely disabled persons", provides that 

"4.-(1) A person shall be treated as engaged and as regularly and substantially engaged in caring for a severely disabled person on every day in a week if, and shall not be treated as engaged or regularly and substantially engaged in caring for a severely disabled person on any day in a week unless, as at that week he is, or is likely to be, engaged and regularly engaged for at least 35 hours a week in caring for that severely disabled person." 

6. As the law stands I have no jurisdiction to deal with questions of vires and, at the oral hearing on 5 December 1991, Ms Robertson abandoned that limb of the appeal and her principal submission was based upon. the premise that it was not only possible but also necessary to give an intra vires interpretation of the combined effect of the statute and the regulation. In summary, the way she put this is as follows. Section 37(1) provides that "a person shall be entitled to an invalid care allowance for any day on which he is ... (a) ... regularly and substantially engaged in caring" for a severely disabled person (emphasis added by me). There is no dispute that Guy was severely disabled or that Mrs S satisfied the conditions of paragraphs (b) and (c) of section 37(1), and equally it is not in issue that when Guy was at home Mrs S was substantially engaged in caring for him. "Regularly", given its ordinary meaning, Ms Robertson went on to say, could be once a week or once a month or any other period and, therefore, provided the care is regular - and not merely occasional - and, when it is given, substantial, a claimant is entitled to the allowance "for any day" upon which, as a question of fact, those conditions are fulfilled. Section 37(1), MS Robertson contended, must be looked at in isolation and construed accordingly; section 37(8) merely provided for regulations to "prescribe the circumstances in which a person is or is not to be treated ...", in other words, is deemed to fulfil the conditions, and it followed that regulation 4(1) was by way of a concession to those persons who, although on the objective test required under section 37(1), would not be held to have been engaged in caring substantially on any day, are nevertheless deemed to come within the provisions of the section if they care for a severely disabled person for 35 hours a week, i.e. an average of 5 hours a day for seven days or, presumably, greater periods of time on fewer days. 

7. At first sight Ms Robertson's submission - which, I need hardly add, was very persuasively presented - was attractive but, although I have given the matter prolonged consideration, I regret that I cannot accept her argument. In my judgment the fact that section 37(1) refers to "any day" is not in itself sufficient to make ICA a "daily benefit" in the sense that, for example, unemployment benefit is; indeed, section 37(9) provides for ICA to be paid "at the weekly rate specified" in Schedule 4 to the Act. As I see it, section 37(1) sets out the requirement that in order to be entitled to ICA for any day a person must be regularly and substantially engaged in caring for a severely disabled person; a "severely disabled person" being defined in section 37(2) and what constitutes substantial and regular care being defined by regulation 4 of the Invalid Care Allowance Regulations made pursuant to section 37(8); "treated" in that context is not, in my opinion, a "deeming word" - that regulation merely follows the scheme of the whole of the Act and the regulations made thereunder, which define the conditions with which a claimant must comply. If Ms Robertson's contentions were correct it would be necessary for section 37(8) to state that, where a person does not fulfil the requirements for any day under section 37(1), regulations may nevertheless provide the circumstances in which he may be deemed to fulfil - or perhaps be treated as fulfilling - the necessary conditions. In summary, in my judgment, the Act and the regulations can only be given efficacy if ICA is a benefit in respect of which entitlement arises for any day in which the criteria are met, but which is only payable on a weekly basis if the claimant is regularly and substantially engaged in caring for a severely disabled person "for at least 35 hours a week". 

8. Ms Robertson's subsidiary submission was to the effect that as ICA was payable on a Monday, the week for ICA purposes should begin on Monday. As Ms Robertson is well aware, for administrative convenience different benefits, or even different groups of claimants within one benefit, are paid on different days of the week. In my judgment there is no reason to depart from the statutory definition of a week in Schedule 20 to the 1975 Act in the present case; regulation 2(1) of the ICA Regulations provides for expressions in the regulations to "have the same meaning as in the Act" of 1975 "unless the context otherwise require". I can see nothing in the context of the instant case which affects the clear statutory definition of "a week". 

9. Ms Robertson's final and, as she very frankly conceded, minor ground of appeal was that the tribunal's decision was technically wrong. The dates set out in their decision differ from those of the adjudication officer's revised decision as set out in paragraph 1 of Box 6 of form AT2, in that the tribunal's starting date is 23 January rather than 16 January 1989. That would appear to be an error, but clearly Mrs S was not prejudiced by it and, on consideration, I have come to the conclusion that it is a venial error and does not vitiate the decision which, in my view, is otherwise admirably clear and accurate. I can find no fault with the tribunal's reasoning and accordingly I hold that their decision is not erroneous in point of law. Had I held differently I would, for the reasons set out above, have substituted my own decision to the same effect. 

10. I know that it is no comfort to Mrs S, and others in her situation, to be told that, unless the adjudicating authorities have complete and unfettered discretion, all regulations must to some extent operate in an arbitrary manner - there will unhappily always be those who fall just outside the prescribed criteria who will be left with a sense of grievance. However, I am bound to interpret and apply the law as I understand it to be, wherever my sympathies may lie, and in those circumstances I have no alternative but to dismiss Mrs S's appeal. 
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