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1. My decision is that the decision of the social security appeal tribunal dated 30 August 1990 is not erroneous in law. Accordingly this appeal does not succeed. 

2. Invalid care allowance was awarded to the claimant in respect of the care of her tetraplegic brother from 30 September 1985. Notwithstanding that he is more or less totally disabled the brother was able to go abroad for a holiday from 27 May 1989 to 29 September 1989. After the brother's return the claimant's local office was advised by the Attendance Allowance Unit that he had been abroad and by a decision issued on 6 January 1990 an adjudication officer reviewed the original award of invalid care allowance, decided that the claimant was not entitled to it during all but the first month of the brother's absence and that benefit paid in respect of the remainder of the period for which the brother was abroad was recoverable from the claimant because she had not told her local office of the brother's absence. The claimant's appeal to the tribunal was disallowed. she now appeals to the Commissioner. 

3. It is one of several conditions of entitlement to invalid care allowance that the claimant "is regularly and substantially engaged in caring" for the person in question: section 37(1)(a) of the Social Security Act 1975. Some substance is given to those words by regulation 4 of the Social security (Invalid Care Allowance) Regulations 1976 which provides that - 

"4.-(1) A person shall be treated as engaged and as regularly and substantially engaged in caring for a severely disabled person on every day in a week if, and shall not be treated as engaged or regularly and substantially engaged in caring for a severely disabled person on any day in a week unless, as at that week he is, or is likely to be, engaged and regularly engaged for at least 35 hours a week in caring for that severely disabled person. 

(2) A week in respect of which a person fails to satisfy the requirements of paragraph (1) of this regulation shall be treated as a week in respect of which that person satisfies those requirements if he establishes - 

(a) that he has only temporarily ceased to satisfy them; and 

(b) that (disregarding the provisions of this sub-paragraph) he has satisfied them for at least 14 weeks in the period of 26 weeks ending with that week and would have satisfied them for at least 22 weeks in that period but for the fact that either he or the severely disabled person. for whom he has been caring was undergoing medical or other treatment as an in-patient in a hospital or similar institution." 

There is thus imposed, by paragraph (1), the condition that the claimant must be engaged and regularly engaged in the caring for at least 35 hours a week. And paragraph (2) in effect allows benefit to be paid for up to a month during which a claimant temporarily fails to satisfy the requirements of paragraph (1). 

4. The claimant's case is that during her brother's absence she continued to be engaged in caring for him because of the responsibility she continued to bear and the time she spent making necessary arrangements. In a letter to the Department before the adjudication officer's decision had been issued she said - 

"From 4th Sept 1989 I was extremely busy liasing with CSV who were then saying they could find no help (volunteer) for my brother on his return. (The volunteer does 37 hours a week - and I do the rest) CSV sometimes cannot find anyone and if they do it is normally an eleventh hour situation (appointment) I always find myself in a situation where I am making a lot of telephone calls or waiting on people to phone me back. I alerted Social Services who were somewhat concerned and at first said help from them could only be minimal, if any at all and could I rely on friends. So again a lot of telephoning (my bill.) I found out from my friend about the 1986 disabled Act. So I went back to Social Services and got myself a social worker. Meanwhile prospects of a volunteer from CSV continued to look bleak and indeed my brother arrived home to no help except a bit of home help and the strenuous efforts of myself and odd friends who dashed over to relieve me from time to time.

I involved Crossroads and any other organisation I could find out about. The business of finding help was lengthy & time consuming. I also had to sort out the kitchen and shop for his special needs, spring clean his room & sort out the cupboards etc. 

I was also involved with the arrangement with the District Nurses who deal each morning for about an hour with my Brothers more technical nursing such as bladder wash out, bowel evacuation etc. 

I consider that all this took at least 35 hours a week from 4th Sept. The remainder of the time you mention I was on stand by should I have to fly out - or receive him home at a days notice." 

And in connection with her appeal to the tribunal she said - 

"In respect of the earlier part of the period from 26/6/89 to 3/9/89, and the later part, too, I would also submit that I should be treated as caring for my brother. Social Security (Invalid Care Allowance) Regulations, regulation 4(1) states that a person shall be treated as engaged in caring if he is "likely to be engaged ... for at least 35 hours a week". My Brother was on holiday with people who had no experience of nursing. He is paralysed from the neck down. His respiratory function is at risk. He has occasional intestinal blockage, catheter blocks, sometimes bleeds from the penis when catheter is changed, prolonged bouts of hiccoughing producing copious amounts of phlegm. He has been admitted to hospital for these conditions and has spent time on a respirator. 

My brother is very courageous and believes in living life to the full, and therefore takes serious risks of this kind. 

In view of the extent of the risk he was taking, there was the constant likelihood that I would suddenly be plunged into an even greater level of care than I normally provided. I had to remain ready to nurse him at a moments notice and could undertake no other activities while he was away." 

The first issue in the present appeal is whether in the circumstances which the claimant describes she was to be regarded, during the period in question as "regularly and substantially engaged in caring" for her brother. If that issue goes against her does she have to repay the invalid care allowance which she received in respect of that period? 

5. There is no definition of "caring" in the legislation. It is however to be noted that it is a condition of entitlement to invalid care allowance that the claimant is engaged in caring for "a severely disabled person" that is to say a person in receipt of an attendance allowance pursuant to section 35 of the 1975 Act or of certain payments out of public funds which depend on the need for constant attendance: see section 37(2) of the 1975 Act. A person qualifies for attendance allowance if he has attention or supervision needs as stipulated in section 35 of the 1975 Act; those needs are dealt with in section 35(1) as follows - 

"(a) he is so severely disabled physically or mentally that, by day, he requires from another person either - 

(i) frequent attention throughout the day in connection with his bodily functions, or 

(ii) continual supervision throughout the day in order to avoid substantial danger to himself or others; or 

(b) he is so severely disabled physically or mentally that, at night, - 

(i) he requires from another person prolonged or repeated attention in connection with his bodily functions, or 

(ii) in order to avoid substantial danger to himself or others he requires another person to be awake for a prolonged period or at frequent intervals for the purpose of watching over him." 

Now while there is nothing in section 37 of the Act or regulation 4 of the Invalid Care Allowance Regulations which expressly requires that the 35 hours must all be spent in supplying the attention or supervision required by section 35 for an award of attendance allowance I take the view that the close association between invalid care allowance and attendance allowance (or other benefits which involve constant attendance) suggests that "engaged in caring" pre-supposes the more or less continuous physical presence of the person cared for. I would accept that time spent in shopping for that person or organising his affairs would count; and it may be that a claimant continues to be engaged in caring even where e.g. the person cared for is for some hours elsewhere on occasions for treatment or other care; however in my view, a person is not "regularly and substantially engaged in caring" when the other person is not from day to day available to be cared for (subject, of course, to the relaxation of the strict rules provided by regulation 4(2) which in effect allows 1 month's temporary absence to count; in this case the claimant has had the benefit of that provision). So where, as in this case, that other person is abroad the claimant is no longer engaged in caring for him in the section 35 sense notwithstanding that she continues to do things for him in the way she graphically describes. "Caring' is, without a context, as dictionary definitions make clear, a very broad concept. A person cares for a sick relative. A parent cares for his or her child. We all care about the state of the world. In all these cases "cares" is used in a slightly different sense. So one must take careful account of the context. Here the relevant context is, in my view, that of the entitlement to attendance allowance (or of some other benefit involving constant attendance) of the person cared for and in that context it seems to me that the meaning of "caring" is to be limited in the way I have suggested. This 1s not to impose a condition that is not in the statutory provisions but to give definition to the broad phrase that is used by reference to the context in which it occurs. Whether someone is "engaged in caring" is of course very much a question of fact and cases must be decided on their own facts. The tribunal in this present case were in my view perfectly entitled to reach the conclusion they did; the attack on their decision in relation to the "engaged in caring" issue does not succeed. 

6. It has never been in issue that the claimant did not disclose to the Department that her brother had gone abroad. Her order book instructed her to tell the Department if she no longer looked after her brother for at least 35 hours a week or if he or she intended to leave Great Britain. She did not follow that instruction and I have no doubt that the tribunal were correct to decide that there had been an overpayment in respect of the period in question and that the amount paid in respect of that period was recoverable. 

7. There being no error of law on the part of the tribunal this appeal must fail.
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