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1. I dismiss the claimant's appeal against the decision of the Leeds social security appeal tribunal dated 19 October 1994. 

2. At the oral hearing of this appeal the claimant appeared in person and the adjudication officer was represented by Mr Daniel Jones of Counsel, instructed by the Solicitor to the Departments of Social Security and Health. Although I have differed from the approach of both parties to this appeal, I have been greatly assisted in my consideration of the case by the extremely clear and well argued written submissions of both the claimant and the adjudication officer now concerned with the case, Ms Jane West, and by the oral submissions presented at the hearing. 

3. The issue in the case is whether the claimant was entitled to family credit in respect of his daughter from 10 August 1993 and, in particular, whether he could be said to have been "responsible" for her. This particular question arises because section 128(1)(d) of the Social Security Contributions and Benefits Act 1992 provides:- 

"Subject to regulation under section 5(1)(a) of the Administration Act, a person in Great Britain is entitled to family credit if, when the claim for it is made or is treated as made - 

(a) .;

(b) .;

(c) .;

(d) he or, if he is a member of a married or unmarried couple, he or the other member, is responsible for a member of the same household who is a child or a person of a prescribed description." 

Section 137(2)(1) and (n) permits the making of regulations as to circumstances in which persons are to be treated as being or not being members of the same household and as to circumstances in which one person is to be treated as responsible or not responsible for another. Regulation 7 of the Family Credit (General) Regulations 1987 provides:- 

"(1) Subject to the following provisions of this regulation, a person shall be treated as responsible for a child or young person who is normally living with him. 

(2) Where a child or young person spends equal amounts of time in different households, or where there is a question as to which household he is living in, the child or young person shall be treated for the purposes of paragraph (1) as normally living with - 

(a) the person who is receiving child benefit in respect of him; or 

(b) if there is no such person - 

(i) where only one claim for child benefit has been made in respect of him, the person who made that claim, or 

(ii) in any other case the person who has the primary responsibility for him. 

(3) For the purposes of these regulations a child or young person shall be treated as the responsibility of only one person during the period of an award and any person other than the one treated as responsible for the child or young person under the foregoing paragraphs shall be treated as not so responsible." 

Regulations 8 and 9 deal with membership of a household but I do not think that there is anything in those regulations of direct relevance to the present case. 

4. The claimant had been in receipt of family credit for, I think, a year, when he made a continuation claim in July 1993. An adjudication officer awarded family credit from 10 August 1993 to 7 February 1994. However, on 29 October 1993, an adjudication officer reviewed that decision, on the ground that was given in ignorance of the fact that the claimant was not primarily responsible for his daughter, and gave a revised decision to the effect that the claimant was not entitled to family credit from 10 August 1993 because he could not be treated as "responsible" for his daughter. It was accepted that overpaid benefit amounting to £106.50 was not recoverable. The claimant appealed. The tribunal's findings of fact were expressed as follows:- 

"The child lives with both the Appellant and [his former partner]. There is a bedroom for the child at each home. Each parent clearly has great affection for the child and is responsible to varying extents and at different times for the child. There is no set pattern except for weekends which is regarded as quality time and is shared. The word 'equal' has got to be viewed in these circumstances sensibly. The mere fact that the time. spent between the two households in anyone week is not exactly 3 days 12 hours does not in the Tribunal's opinion preclude them from finding that the child spends equal amounts of time between her parents. 

Both parents have Residence Orders and Parental Responsibilities Orders. 

The sensible approach in this case in the absence of any evidence from [the claimant's former partner] and in the absence of any diary or log to show when the child has been with each parent is to find that by agreement the child spends equal times with each parent when viewed over an extended period as neither partner seems to complain of the inequality of the situation. 

[The claimant's former partner] at the relevant time was in receipt of the Child Benefit." 

In the light of their finding that the claimant's daughter spent equal amounts of time with him and his former partner and their finding that it was his former partner who received child benefit, the tribunal considered that regulation 7(2) of the 1987 Regulations had the effect that it was the claimant's former partner who was responsible for the child. Accordingly, they dismissed the claimant's appeal. The claimant now appeals against the tribunal's decision with the leave of a Commissioner. 

5. The claimant advanced four grounds of appeal but they can, I think, be reduced to two principal grounds. Firstly, it is submitted that the claimant's daughter normally lived with both him and his former partner and that, because the condition of regulation 7(1) was satisfied, it was unnecessary for the tribunal to consider regulation 7(2) at all. Secondly, it is submitted that, if it was necessary to consider regulation 7(2), the tribunal erred in finding that the claimant's daughter spent "equal" amounts of time with both him and his former partner . The adjudication officer does not dispute that the claimant's daughter did normally live with both the claimant and his former partner. However, both she and Mr Jones submit that regulation 7(1) is expressed as being subject to regulation 7(2) and so one must always consider whether regulation 7(2) applies. As to the claimant's second ground of appeal, the adjudication officer and Mr Jones submit that the tribunal recorded inadequate find of fact and, to that extent, the appeal is supported. However, it is submitted that, whether or not the claimant's daughter spent equal amounts of time in his and his former partner's household, there arose a question as to which household she lived in and so regulation 7(2) applied for that reason. 

6. In my view there are difficulties with the approach each party has taken to regulation 7. The claimant argues that only a claimant can be "responsible" for a child and that therefore regulation 7(2) comes into play only when more than one person claims family credit (or, possibly, disability working allowance, housing benefit or council tax benefit to which the same test of responsibility applies). There is some force in his argument that the use of the word "person" rather than "claimant" in regulation 7(3) is of no particular significance and it is therefore arguable that there is no "question as to which household [the child or young person] is living in" if there is only one claimant and it is conceded that the child normally lives with that claimant. However, regulation 7(2) applies either where a child or young person spends equal amounts of time in different households or where there is a question as to which household he or she is living in. It seems to me that the claimant's argument does not assist him if the tribunal were right in finding that his daughter spent equal amounts of time in his household and in his former partner's household. More fundamentally, if the claimant is right as to the circumstances in which there arises "a question as to which household [the child or young person] is living in", it is very difficult to understand why the draftsman should have made regulation 7(2) apply in a case where a child or young person spends equal amounts of time in different households. Why should someone in the claimant's position be entitled to family credit if his child spends less time in his household than in his former partner's household, but not be entitled to family credit if his child spends equal amounts of time in each household? 

7. The adjudication officer's argument appears more attractive at first sight. However, the implication of the argument is that there arises "a question as to which household [a child or young person] is living in" in every case where he or she normally lives in more than one household. If that is so, I cannot see any purpose in having express provision for regulation 7(2) to apply "where a child or young person spends equal amounts of time in different households". Those words would add nothing, because all such cases would be cases in which there was a question as to which household he or she was living in. Furthermore, if the parties are correct in saying that a child or young person can normally live in more than one household at a time, it would seem to follow from the adjudication officer's argument that family credit always goes to the person with child benefit even if the child spends considerably less time with that person, which is a strange result.

 

 

8. Both parties referred me to the note to regulation 7(2) in Income Related Benefits: .The Legislation by John Mesher and Jenny Wood (1995 Edition) in which the editors say:- 

"The sloppy use of language here is very unfortunate (e.g. the reference to living in a household, when the question is of normally living with a particular person), but the most helpful interpretation is that para. (2) applies in all cases of doubt about para. (1). It is also possible that a child may be normally living with two people living separately, when para. (2) is also needed." 

I agree with Mr Mesher and MS. Wood that the drafting of regulation 7 leaves something to be desired but I can understand why the draftsman used the word "household". A child may normally live with more than one person in any household in which he or she lives and the drafting of regulation 7(2) would be more cumbersome without the use of a collective noun for the adults and child living together. However, the consequence of the use of the word "household" is that the draftsman has neglected to make any provision enabling one to determine which of the various people living in the same household is to be treated as "responsible for" the child. That may not matter where the adults are a married or unmarried couple but one can envisage difficulties if a child is living with, say, a parent and a grandparent. 

9. Nevertheless, if, as I think must be the case, the concept of living in a household is the same as the concept of normally living with the people in the household, the language of regulation 7(2) implies a far narrower meaning to regulation 7(1) than that advanced by both parties in this case. The phrase "a question as to which household he is living in" implies that the child or young person can live in only one household which in turn implies that a person cannot at the same time normally live with two people who are not themselves living together. 

10. There is, of course, much authority in other contexts for the proposition that a person may be ordinarily resident in more than one place (see Levene v. Inland Revenue Commissioners [1928] A.C. 217, Inland Revenue Commissioners v. Lysaght [1928] A.C. 234 and Regina v. Barnet London Borough Council, Ex parte Nilish Shah [1983] 2 A.C. 309) and I accept the adjudication officer's submission (following R(F) 2/79 and R(F) 2/81) that the claimant's daughter could be regarded as "living with" both him and his former partner for the purposes of child benefit. However, in the context of income-related benefits, a different approach has been taken for the purpose of determining the scope of the family whose requirements and resources must be aggregated in order to determine entitlement to benefit. In R(SB) 8/85, the Commissioner held that a man could not, for supplementary benefit purposes, be said to be living at a given time both with his wife, with whom he spent the weekends, and with another woman, with whom he spent the rest of the week. 

11. In the light of these considerations, I have come to the conclusion that a person has a child or young person normally living with him if that child or young person spends more time with him than with anyone else. That may not be the most natural construction of the phrase "normally living with" but it is the only one that make sense when the regulation is read as a whole. Such a construction makes it clear why regulation 7(2) makes provision for cases where a child or young person spends equal amounts of time in different households. It also makes clear what is meant in regulation 7(2) by "a question". There is "a question as to which household he is living in" when that question cannot be resolved by the application of regulation 7(1) because it cannot be said where the child or young person spends most time because there is no established pattern. In some cases, it will be possible to apply regulation 7(1) even though the pattern of residence is highly irregular, because it is nonetheless clear where the child spends most time. It is only in cases of real doubt that regulation 7(2) applies. The mere fact that there is a factual dispute between, "say", a child's parents as to the amount of time the child spends with each of them is not enough to bring regulation 7(2) into play. Adjudication authorities must determine what the facts are and apply regulation 7(1) unless the facts reveal that the child does spend equal amounts of time in more than one household or that there is no established pattern of residence and it is for that reason impossible to apply regulation 7(1). 

12. I therefore reject the claimant's first ground of appeal, although I do not entirely accept the adjudication officer's reply to it. It follows that I must consider the claimant's second ground of appeal which is that the tribunal erred in finding that he and his former partner both had their daughter living with them for equal periods of time. The claimant submitted that the tribunal erred in saying that there was no evidence from his former partner when she had supplied a statement in the following terms:- 

"I am [the claimant's] former partner and        mother. Since our separation in July 1991       has lived with both of us according to arrangements which are decided between us and which are varied as circumstances arise. Since, in the circumstances, either [the claimant] or I would be equally entitled to certain benefits in respect of       , we have always ensured that we do not claim the same benefits contemporaneously. As now, at the time of [the claimant's] claim for Family Credit which is the subject of the present appeal, [the claimant] was responsible for         who normally lived with him. I can confirm that at that time        was not spending equal time in different households." 

The claimant explained to me very frankly that he had drafted that statement after discussion with his former partner and some considerable thought. His case was that he and his former partner did not have their daughter living with them for equal periods although he was unable to say which of them their daughter spent the most time. 

13. It seems to me that, in those circumstances, the statement of the claimant's former partner did not advance matters any further than the claimant's own evidence to the tribunal, which the tribunal plainly accepted. It is not surprising that, in the light of that evidence, the tribunal were prepared to find that the amount of time the claimant's daughter spent with each parent was, as nearly as made no difference, equal. I accept the claimant's point that it was unlikely to have been exactly equal and it may be necessary to consider in another case whether there is any scope for the application of the de minimis principle when considering the opening words of regulation 7(2) and, if there is, how much deviation from the strict 3 days 12 hours may be acceptable if it is to be determined that a child or young person spends "equal" amounts of time in two households. However, the present case is just the sort of case where the absence of a clear pattern of residence makes it impossible to determine in which household the child spends most time and, therefore, "there is a question as to which household [she] is living in". Accordingly, whether or not the tribunal erred in finding that         spent equal amounts of time with both the claimant and his former partner, regulation 7(2) applies and, because the claimant's former partner was in receipt of child benefit, she is to be regarded as having been responsible for their child at the date of claim. Therefore, by virtue of regulation 7(3), the claimant is to be regarded as not having been responsible for         for the purposes of his claim for family credit. 

14. It follows that the tribunal reached the only conclusion open to them on the evidence before them and I must dismiss this appeal.

 

  

 

(Signed) M. Rowland 

Commissioner 
(Date) 9 November 1995

