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1. My decision is that the decision of the social security appeal tribunal given on 19 November 1991 is erroneous in point of law, and accordingly I set it aside. As it is expedient that I give the decision the tribunal should have given, I further decide that the claimant was not disentitled to family credit in respect of the inclusive periods from 20 February 1990 to 20 August 1990 or from 21 August 1990 to 18 February 1991, and that in consequence there is no overpayment capable of recovery. 

2. This is an appeal by the claimant, brought with my leave, against the decision of the social security appeal tribunal of 19 November 1991. In view of the unpersuasive written submissions of the adjudication officer, I directed an oral hearing. At that hearing the claimant, who was not present, was represented by Mr S Welch of the               , whilst the adjudication officer appeared by Mr J Heath of the Solicitor's Office of the Departments of Health and Social Security. I am grateful to both of them for their submissions. 

3. The question for determination by the tribunal was whether there had been an overpayment of family credit, and if so, whether the same was recoverable from the claimant pursuant to section 53 of the Social Security Act 1986 (now section 71 of the Social Security Administration Act 1992). In the event, the tribunal decided that there had been an overpayment for two periods, namely from 20 February 1990 to 20 August 1990 and from 21 August 1990 to 18 February 1991, but that only the overpayment for the latter period amounting to £1,062.36 was recoverable. However, the question of recoverability for either period does not arise unless there was first an overpayment, and this in turn depends upon whether the claimant was, during the relevant periods, entitled to family credit. The tribunal decided that the claimant was not, but for the reasons set out below, I do not see how the tribunal's decision can possibly stand. 

4. Section 20(5) of the Social Security Act 1986 (now replaced in substance by section 128(1) of the Social Security Contributions and Benefits Act 1992) provided as follows:- 

" 20.(5) Subject to regulations under section 51(1)(a) below, a person in Great Britain is entitled to family credit if, when a claim for it is made or treated as made -

(a) his income - 

(i) does not exceed the applicable amount; or 

(ii) exceeds it, but only by such an amount that there is an amount remaining if the deduction for which Section 21(3) below provides is made; 

(b) he or, if he is a member of a married or unmarried couple, he or the other member of the couple, is engaged and normally engaged in remunerative work; and 

(c) he or, if he is a member of a married or unmarried couple, he or the other member, is responsible for a member of the same household who is a child or a person of a prescribed description." 

5. The facts of the case are that at the relevant time the claimant's income fell within paragraph (a), she was engaged and normally engaged in remunerative work, and she was responsible for a member of the same household who was a child. Accordingly, she satisfied the conditions of paragraphs (a) (b) and (c) of sub-section (5). 

6. However, Mr Heath pointed out that under sub-section (12) of section 20 [now sub-section 2 of section 137 of the Social Security Contributions and Benefits Act 1992] regulations might make provision as to the circumstances in which a person was to be treated as being or not being in Great Britain, and he drew my attention to the fact that such a provision was contained in regulation 3 of the Family Credit (General) Regulations 1987 [S.I. 1987 No 1973]. This provides as follows:- 

" 3. - (1) A person shall be treated as being in Great Britain, if on the date of claim - 

(a) he is at present an ordinary resident in Great Britain; and 

(b) his partner, if any, is ordinarily resident in the United Kingdom; and 

(c) his earnings or the earnings of his partner, if any, derive at least in part from remunerative work in the United Kingdom; and 

(d) his earnings do not wholly derive from remunerative work outside the United Kingdom nor do the earnings of his partner, if any. 

(2) ..." 

Mr Heath argued that, unless the claimant could bring herself within regulation 3(1), she could not be treated as being in Great Britain, and if she was not treated as being in this country, then she was not entitled to family credit under section 20(5). For the latter provision restricted entitlement to "a person in Great Britain". Mr Heath contended that the claimant had a partner, and such partner was not ordinarily resident in the United Kingdom, so that she was unable to comply with paragraph (b). She could not therefore bring herself within regulation 3(1), and her claim must fail. However, I reject that submission. 

7. A "partner" is defined in regulation 2 as meaning:- 

"Where a claimant - 

(a) is a member of a married or unmarried couple, the other member of that couple ...." 

The claimant was married to someone living in Pakistan "awaiting entry clearance visa". Accordingly, she was a member "of a married ... couple". But that is not the end of the matter. For under the Social Security Act 1986, from which the Family Credit (General) Regulations 1987 derived their authority, a "married couple" is defined (see section 20(11) [now section 137 (2) of the Social Security Contribution and Benefits Act 1992]) as meaning "a man and a woman who are married to each other and are members of the same household". In other words, a husband could not be a "partner" unless he was a member with his wife of the same household. Now, on no footing could it be said in the present case that the claimant's husband was, during the relevant periods, a member of her household. She lived in England; he lived in Pakistan, and had never been in England. Therefore, although she had a husband, she did not have a "partner". And as her husband was not her partner, it mattered not that he was not ordinarily resident in the United Kingdom within regulation 3(1)(b). (Nor, incidentally was it relevant to consider his income under regulation 3(i)(e) and (d)). She was still within regulation 3, and as a result was entitled to invoke section 20 (5). 

8. However, Mr Heath raised the question of whether, notwithstanding that the claimant could rely on section 20(5), her husband's income had to be taken into account in determining whether she satisfied paragraph (a) of section 20(5). The relevant provision governing the position is contained in regulation 10(1) of the Family Credit (General) Regulations 1987. This provides, so far as is relevant, as follows:- 

" 10. - (1) The income and capital of a claimant's partner .... shall be calculated or estimated in accordance with the following provisions of this Part in like manner as for the claimant; and any reference to the 'claimant', shall, except where the context otherwise requires, be construed, for the purposes of this Part, as if it were a reference to his partner ..." 

But for the reasons already given, a partner does not encompass a husband who is not living in the claimant's household. Accordingly, regulation 10(1) does not bite in the present case, and notwithstanding any earnings on the part of the claimant's husband, they are not to be attributed to her. Of course, if the claimant's husband voluntarily pays maintenance to the claimant in respect of her or the child, then such maintenance will constitute part of her income pursuant to regulation 16(2), and this will fall to be taken into account in computing her income under sub-paragraph (a) of section 20(5). However, there appears to have been no suggestion in this case that the claimant was, during the relevant periods in receipt of such maintenance. 

9. It follows from what has been said above that the tribunal erred in point of law in stating that there had been any overpayment for the periods in question. The fact that she had a husband was not in itself a sufficient ground for disentitling her. I must, therefore, set aside the tribunal's decision. However, it is unnecessary for me to remit the matter to a new tribunal for rehearing. I can conveniently substitute my own decision. For the reasons set out above, there was no overpayment during the relevant periods, and in consequence there can be no question of any recovery. 

10. Accordingly, my decision is as set out in paragraph 1. 
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