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1. For the reasons set out below, the decision of the social security appeal tribunal given on 6 June 1994 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 6 June 1994. As I did not find the written submissions of the adjudication officer now concerned persuasive, I directed an oral hearing. At that hearing the claimant, who was not present, was represented by Miss Keri Wilkins from the Kirkless Benefit Advice Service, whilst the adjudication officer appeared by Mr D Jones of Counsel, instructed by the Solicitor's Office of the Department of Social Security. 

3. On 18 February 1992 the claimant sent his three children abroad to Pakistan, and they did not return until 13 October 1992. The adjudication officer terminated the existing award of child benefit in respect of them, and when the claimant appealed to the tribunal, the latter upheld the adjudication officer's decision. 

4. The crucial statutory provision for the determination of this appeal is regulation 2(1) and (2) of the Child Benefit (Residence and Persons Abroad) Regulations 1976 [S.I. 1976 No. 963] which reads as follows:-

" 2. - (1) Section 146(2)(a) of the Act [i.e. the Social Security Contributions and Benefits Act 1992] (subject to regulations, benefit not to be payable in respect of a child for any week unless that child is in Great Britain in that week) shall have effect subject to the following provisions of this regulation and the provisions of Parts II and III of these regulations.

(2) The said section 146(2)(a) shall not operate to make benefit not payable in respect of a child for any week in which that child is absent from Great Britain if -

(a) a person is entitled to benefit in respect of that child for the week immediately preceding the first week of the child's absence from Great Britain; and 

(b) the child's absence was when it began intended to be temporary and has throughout continued to be so intended; and 

(c) that week -

(i) falls within the period of 8 weeks beginning with the first week of the child's absence; or 

(ii) being a week in which the child's absence is by reason only of his receiving full-time education by attendance at a recognised educational establishment but not falling within the period specified in sub-paragraph (c)(i), falls within the period of 156 weeks beginning with the first week of the child's absence; or 

(iii) being a week in which the child's absence is for the specific purpose of being treated for illness or disability of mind or body which commenced before his absence began but not falling within the period specified in sub-paragraph (c)(i), falls within such extended period of time (if any) as is determined by the Secretary of State in his discretion."

What constitutes a "recognised educational establishment" is defined in section 147(1) of the Social Security Contributions and Benefits Act 1992 as meaning "an establishment recognised by the Secretary of State as being, or as comparable to, a university college or school". 

5. It was the claimant's contention before the tribunal that he had sent his three children to Pakistan temporarily to be educated there, and that he was entitled to continuance of payment of child benefit in respect of them by reason of regulation 2(2)(c)(ii). At the time of the hearing the Secretary of State had not certified that the establishment attended by the children in Pakistan was "a recognised educational establishment", and unless it was, then there could be no question of reliance on regulation 2(2)(c)(ii). It would seem that the tribunal's decision proceeded on the basis that the establishment attended by the children was in fact "a recognised educational establishment". However, subsequently the Secretary of State has issued the necessary certificate, and no point can now be taken against the claimant on this issue.

6. In fairness to the tribunal, it should be mentioned that whether or not the establishment in question was a "recognised educational establishment" was to them an irrelevant consideration, in that they were satisfied that, even if it was, the claim was bound to fail because the absence of the children from this country was not by reason only of their receiving "full-time education by attendance at a recognised educational establishment". Their absence from the United Kingdom was attributable to the desire that (1) they should receive an education in Pakistan, (2) they should obtain religious awareness in Pakistan and (3) they should acquire cultural awareness in Pakistan. The claimant had sent the children abroad with these three objects in mind, and, in the light of this, it could not be said that their absence from this country was only for the purpose of their receiving full-time education by attendance at a recognised educational establishment.

7. The Tribunal gave the following reasons for their decision:-

".....

The tribunal found that it was not [the claimant's] only intention in sending the children to Pakistan that they received education at an educational establishment.

The tribunal found that it was equally as important to [the claimant] that the children obtained cultural awareness from mixing with other people in Pakistan, from hearing the Imam calling people to prayers and from experiencing such festivals as Pakistan Day in Pakistan.

The tribunal therefore found that, given [the claimant's] mixed reasons for sending the children to Pakistan, they did not fall within the exceptions allowed in regulation 2 of the Child Benefit (Residence and Persons Abroad) Regulations 1976 and [the claimant] was accordingly not entitled to child benefit for the period 20 April 1992 to 18 October 1992 (both dates included)."

8. Both Miss Wilkins and Mr Jones contended that the tribunal applied too strict an interpretation of regulation 2(2)(c)(ii), and argued in effect that all the purposes for which the claimant had sent the children abroad fell within the concept of education, and as they had been attending an establishment now recognised by the Secretary of State as "a recognised educational establishment" the claimant was able to rely on the regulation.

9. The difficulty about accepting this argument is that regulation 2(2)(c)(ii) imposed the condition that the absence of each child must be accounted for by reason only of his receiving full-time education by attendance at a recognised educational establishment. If his absence was attributable to some other cause, then the provisions of this particular regulation would not be satisfied, and the exemption from the loss of benefit would not apply. The tribunal took the view that the children's absence in Pakistan was not solely for the purpose of receiving full-time education at a recognised educational establishment; they were there also to absorb the religious practices and cultural activities taking place in Pakistan, which was something separate and distinct from education. Miss Wilkins and Mr Jones, however, contended that these religious and cultural experiences were simply an integral part of the children's education, and nothing more. They pointed out that it was recorded in the chairman's note of evidence that in Pakistan:-

"There were lessons in religion and culture in the schools.

Each day the children spent 8 hours in school, 2 hours on religion, 1 on culture and 5 hours on other subjects - this was in the public school."

10. I agree that instruction in cultural and religious matters was a feature of the curriculum of the schools the claimant's children attended, and that it constituted one aspect of their education. Accordingly, if they had been sent to Pakistan merely to have a Pakistan type of education, which would involve instruction in cultural and religious matters peculiar to Pakistan, the position would, in my judgment, have been straight forward. The claimant would have been able to rely on regulation 2(2)(c)(ii). The only reason the children were being sent to Pakistan was for the purposes of education at an establishment which the Secretary of State in due course accepted was a recognised educational establishment. However, in actual fact the claimant had sent the children not merely to be educated, but to participate in the religious and cultural environment of the country. In the words of the chairman's note of evidence:-

"The children would attend the Mosque in Pakistan as they did in England. [The claimant] regards it as an essential part of the children's life. The children would gain cultural awareness from mixing with other people in Pakistan, from hearing the Imam calling people to prayer and such like. These things would not be gained in England. They would also experience festivals such as Pakistan Day whereas in England they would experience things such as Christmas.

That was important to [the claimant] as well as education in a school.

11. It is clear that the claimant set great store not merely on the children's receiving formal education in Pakistan, albeit it involved religious and cultural studies, but also on their participating in the every-day life of the community and acquiring at first hand experience of Pakistan religion and culture. This was at least as important to the claimant as the formal education.

12. In those circumstances, I consider that the tribunal were entitled to take the view that the children had not been sent only for the purpose of receiving full-time education at a recognised educational establishment. They had been sent there for other reasons as well. It was not open to the claimant to contend that participation in the every-day living of the community and the experiences which would flow therefrom constituted education for the purposes of regulation 2(2)(c)(ii), and nothing more, because the education in question had to be at "a recognised educational establishment", and experiences undergone as a consequence of living as part of the community could not on any footing constitute education at "a recognised educational establishment".

13. Accordingly, I am satisfied that the tribunal were justified, on the evidence before them, in reaching the conclusion they did, and as a result I have no option but to dismiss this appeal. 

(Signed) 

D G RICE 
Commissioner
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