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SOCIAL SECURITY ACTS 1975 TO 1990 
SOCIAL SECURITY ADMINISTRATION ACT 1992 CLAIM FOR CHILD BENEFIT 
DECISION OF THE SOCIAL SECURITY COMMISSIONER
Appeal Tribunal: Central London

1. I dismiss the claimant's appeal against the decision of the social security appeal tribunal dated 22 February 1994 as that decision is not erroneous in law: Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the claimant, a woman who on 27 September 1993 claimed child benefit for her baby daughter born on 17 February 1993. Her appeal is against the unanimous decision of a social security appeal tribunal which dismissed the claimant's appeal against the decision of an adjudication officer issued on 16 October 1993 as follows, 

"[The claimant] is not entitled to child benefit for [her daughter] before 29 March 1993. This is because the claim made on 27 September 1993 was not made within the time limit for claiming. The time limit for claiming child benefit is 6 months. Social Security Administration Act 1992, section 13(1) and the Social Security (Claims and Payments) Regulations 1987 [S.I. 1987 No.1968] regulations 6 and 19(6)(a)." 

3. At the claimant's request the appeal was the subject of an oral hearing before me on 22 August 1995 at which the claimant was present and addressed me and the adjudication officer was represented by Ms N Yerrell of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to the claimant and to Ms Yerrell for their assistance to me at the hearing. 

4. The claim for child benefit was in fact constituted by a letter to the Department dated 23 September 1993, in which the claimant explained that she had only just been able to find her daughter's birth certificate because she had left the home where ,she was living with the father of the child, because of domestic violence. At the hearing before me the claimant explained that her partner had threatened her with violence and had forbidden her to make an earlier claim for a birth certificate for the child or for child benefit. The claimant had eventually had to go into a refuge for battered wives etc. There is no doubt on the facts of the case as explained in the correspondence and as explained by the claimant to me at the hearing that, if "good cause" for delay were available in such a case, she has undoubtedly shown it. 

5. The difficulty is that the relevant regulation makes no mention of "good cause" for delay. That regulation is regulation 19(6) and (7) of the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No.1968, reading as follows, 

"Time for claiming benefit 

19. (1) Subject to the provisions of Schedule 5 the prescribed time for claiming any benefit specified in column (1) of Schedule 4 shall be the appropriate time specified opposite that benefit in column (2) of that Schedule. 

(2) Where the claimant proves that there was good cause, throughout the period from the expiry of the prescribed time for making the claim, for failure to claim a benefit specified in column (1) of Schedule 4 before the date on which the claim was made the prescribed time shall, subject to section 165A of the Social Security Act 1975 (12 months limit on entitlement before the date of claim) ... be extended to the date on which the claim is made. 

. . .

(6) The prescribed time for claiming benefits not specified in column (1) of Schedule 4 [e.g. child benefit, which is not so specified] shall be - 

(a) six months in the case of ...child benefit ...; 

(b) ..

(7) The periods of 6 months prescribed by paragraph (6) are calculated from any day on which, apart from satisfying the condition of making a claim, the claimant is entitled to the benefit concerned." 

6. It was that provision which was applied by the adjudication officer and the tribunal in this case to limit back-dating of the claim for child benefit to six months before the date of claim on 27 September 1993 i.e. no entitlement before 29 March 1993, whereas the child was born on 2 February 1993. The claimant explained at the hearing before me that she was not so much concerned about the extra money involved but about the question of principle because it had been well nigh impossible for her to obtain a birth certificate or make a claim since. 

7. The hearing before me was on a question which I initially had raised in a direction on the grant of leave to appeal, in which I asked for submissions on whether the six months' limit without any exception for "good cause" for delay, in regulation 19(6), was ultra yires for not making an exception for "good cause" (compare the decisions of the Court of Appeal in McKiernan v. Chief Adjudication Officer, 26 October 1989, and Chatterton v Chief Adjudication Officer, 1992 (see R(I) 1/92). 

8. However, the reasoning in the McKiernan case is not applicable to the present situation because that was based on the then provision of section 165A(2) of the Social Security Act 1975 that, "regulations shall provide for extending, subject to any prescribed conditions, the time within which a claim may be made in cases where it is not made within the prescribed time but good cause is shown for the delay". 

9. It emerged at the "hearing before me that there has never been a statutory provision for extension of time on the ground of "good cause" for delay, in relation to child benefit. Prior to the consolidating legislation in 1992, child benefit was by and large dealt with by a separate statutory code, the principal Act being the Child Benefit Act 1975. The Child Benefit (Claims and Payments) Regulations 1984, S.I. 1984 No.1960, contain no provision as to back-dating of claims. The only provision as to time was to be found in section 6(1) and (2) of the Child Benefit Act 1975 which provided, 

"Claim for payment

6. (1) Subject to the provisions of this Act, no person shall be entitled to child benefit unless he claims it in the prescribed manner. 

(2) Unless regulations otherwise provide, no person shall be entitled to child benefit for any week more than 52 weeks before that in which it is claimed."

10. However, subsection (2) of section 6 of the Child Benefit Act 1975 (the 52 week limit) was repealed by section 86 of and Schedule 11 to the Social Security Act 1986 and nothing put in its place. But regulation 19(6) of the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No.1968, did put in its place a period of six months. Neither in the original 12 month's period in the Child Benefit Act 1975 nor in regulation 19(6) is there any exception for "good cause" for delay. 

11. It is therefore clear that the ratio of the McKiernan case is not applicable to child benefit cases. The only question is whether the absolute six months' period in regulation 19(6) of the Claims and Payments Regulations 1987 is within the powers conferred by statute. Those are twofold. The original section 6(1) of the Child Benefit Act 1975 was in fact amended by paragraph 96 of Schedule 10 to the Social Security Act 1986 to add after the words "in the prescribed manner" the words "and within the prescribed time". Moreover, section 51(1)(a) of the Social Security Act 1975 provided that, "regulations may provide .. for requiring a claim for benefit to which this section applies to be made by such person, in such manner and within such time as may be prescribed;". Section 51(2)(b) of the 1986 Act made section 51 applicable to child benefit. The two statutory provisions are similar in wording. The question is therefore whether an 'open enablement' by which regulations may prescribe the time for making a claim, without any limitation in the statute, can authorise, as has happened in this case, a substitution of a six months limit for a previous 12 months limit. Or should such regulations import some exception from the time limit for difficult cases? 

12. The first point as to whether the substitution of a six months limit in regulation 19(6) of the 1987 Claims and Payments Regulations was authorised is resolved by the fact that the 12 months limit had in fact already disappeared because section 6(2) of the Child Benefit Act 1975 had already been repealed by the Social Security Act 1986 at the time the Claims and Payments Regulations 1987 came into operation. Admittedly section 6(2) was negative in form, but it nevertheless enabled back-dating, without any need for "good cause" to be shown, for a period of 52 weeks. 

13. The remaining question therefore is whether a simple enablement by statute of a regulation to prescribe the time limit for the making of a claim for a benefit imports a requirement for any exception to be made for e.g. "good cause" for delay. In the Chatterton case referred to above, it would appear to have been assumed by the Court of Appeal that, unless there was an express statutory requirement for "good cause" to be inserted in regulations, none would be implied. But the point was not really in issue in that case. 

14. I have come to the conclusion that a statutory provision that regulations may prescribe the time for a claim of benefit enables an absolute time limit to be imposed by regulation with no exceptions for good cause or otherwise, provided always of course the time limit is not completely irrational. In my judgment there is no question of a six months' time limit for claiming child benefit being irrational. Although hardship has been caused to this claimant by the fact there is no possibility of extending the six months limit, I nevertheless consider that regulation 19(6) was validly made in its present form under the empowering provisions which I have set out above. 

(Signed) M.J. Goodman

Commissioner
(Date) 27 September 1995

