CSDLA/5/95
Starred 19/96

Social Security and Child Support Commissioners

SOCIAL SECURITY ADMINISTRATION ACT 1992 
APPEAL TO THE COMMISSIONER FROM A DECISION OF A DISABILITY APPEAL TRIBUNAL UPON A QUESTION OF LAW
DECISION OF THE SOCIAL SECURITY COMMISSIONER
 

MR DEPUTY COMMISSIONER JONATHAN J MITCHELL
Tribunal : Motherwell
Tribunal Case No : 
 

 

1. My decision is to allow this appeal against the decision of the disability appeal tribunal on 16 May 1994. I set that decision aside and remit the case for determination by a differently constituted tribunal.

 

2. This case relates to a claim for disability living allowance made on behalf of a child as long ago as 24 March 1992. The child, M, was born on 6 June 1982: so she is now 13. The claim has been bedevilled by procedural difficulties, some of which have seriously affected its consideration.

 

3. The true history of this application is well set out in paragraphs 4 to 7 of the adjudication officer's submission in this appeal dated 28 June 1995. Put shortly, this is a claim for disability living allowance which follows on a series of earlier, successful, claims for attendance allowance. The latest of these resulted, on 18 June 1991, in a decision awarding attendance allowance for M, at the higher rate, from 9 April 1991 to 6 June 1992. The decision which was actually under appeal to the tribunal was one of 3 December 1992, and can only have been that M was not entitled to the care component of disability living allowance from and including 7 June 1992, or to the mobility component of disability living allowance from and including 6 April 1992. However, the history portrayed to the tribunal was, as the adjudication officer rightly observes in the submission to which I have referred, "wholly misleading". In a typewritten submission which formed part of the papers before the tribunal (page 62) the claimant's then representative noted its inaccuracy, albeit without fully setting out the actual history, but the tribunal clearly did not appreciate this. They were told in the adjudication officer's submission to them that the decision under appeal was one of 24 April 1990 that M was "not entitled to attendance allowance" (there had in fact been a decision of that date that she was entitled thereto). Their decision was that "The claimant is not entitled to either component of the disability living allowance". Standing the way in which the case was presented to them, I do not find it particularly surprising that they should have seen the issue in that way, but the fact is that they exceeded their jurisdiction - as the adjudication officer appears to recognise in paragraph 8 of his submission - because it cannot have been in issue before them that the claimant was entitled to the highest rate of care component of disability living allowance from 6 April 1992 to 6 June 1992 inclusive, on the basis of the decision of 18 June 1991 on her mother's earlier attendance claim, as read with regulations 2(1)(a) and 3(1) and (4)(a) of the Social Security (Introduction to Disability Living Allowance) Regulations 1992.

 

4. This error of law, if taken in isolation, is not central to the issues in this case and is one which I could no doubt have remedied myself. It appears, however, to reflect a more general misunderstanding as to the history of the case and the extent of the available evidence. Thus, for example, part of the first finding in fact of the tribunal was that "there is no medical evidence ... of epilepsy or similar fits". However, epilepsy had repeatedly been diagnosed, rightly or wrongly, in the earlier claims: petit mal on 14 March 1990 by Dr Alkureishi and grand mal on 27 March 1991 by Dr Murphy, each of whom noted that M was under the treatment of a specialist at, respectively, Law and Yorkhill Hospitals. These reports were in the papers before the tribunal. The tribunal's first finding in fact - which was central to its decision on the merits - was accordingly contrary to the evidence before them. That evidence may have been right or wrong but it was incumbent upon the tribunal, if it was to reject it, to do so in terms and to give its reasons for doing so. I would note in passing that the only evidence to contradict these reports and so justify their rejection was the secret evidence of Dr Bell which I refer to below, but that is of no significance for present purposes. The error in law of the tribunal at this point was simply in giving no reasons for rejecting this evidence.

 

5. The adjudication officer makes the more general submission, in support of this appeal, that there was an apparent failure on the part of the tribunal to appreciate that this was, in respect of the care component, a continuation claim. I agree, although I am inclined to the view that, in the circumstances of this particular case, the tribunal were not bound to make anything of this other than to note and deal with the evidence before them relative to earlier claims. Their procedure, and the reasons given for their decision, are deficient in other ways; but I do not think that they were bound as a matter of law to explain why their decision differed from that of the adjudicating authorities in 1988 to 1991. There is no indication in the note of evidence that any argument to this effect was presented to them, and in the case of a child whose needs, both absolutely and relative to other children of her own age, are changing year by year, I cannot see that a tribunal is necessarily bound to consider the earlier decisions of the Attendance Allowance Board at all. However, this submission is in a sense simply another approach to the other deficiencies I have noted above: see CM/20/94 (starred as 12/95) and cases were cited.

 

6. I come now to what is in my opinion the most disturbing aspect of this case. That is the failure, throughout the adjudicatory process, to give the claimant and those acting on her behalf a fair hearing. That failure was caused by the concealment from them of evidence which was central to the case, and of which, at the very least, the gist should have been revealed to her representatives. It seems to me to raise issues of some importance. It is, I think, necessary to relate the history in some detail, although at the risk of repetition.

 

7. M was born in June 1982. A claim for attendance allowance was first made on her behalf on 18 April 1986. It was awarded at the lower rate from that date to 13 June 1988, and on a second claim until 6 June 1990. The papers relative to those claims are not before me. In April 1990 a third claim was made, resulting in a third award at the lower rate from 7 June 1990 to 6 June 1994. On a request for review of that award, made on 9 April 1991, an award at the higher rate from that date to 6 June 1992 was substituted. The claim forms in 1990 and 1991 are before me, but no other papers relative thereto. It appears that on each occasion the medical evidence was entirely in support of the claim. On each occasion it was to the effect, in particular, that M was severely mentally handicapped; that she suffered from frequent epileptic fits; and that she required constant supervision (at least during the day). There was no suggestion that her mother's description of her condition was in any way distorted or exaggerated. In April 1992, however, when she made the claim presently under consideration, a report in very different terms was submitted by her general practitioner of the time, Dr B. He completed, first, a form DLA 370 which related only to asthma (a minor problem in this case on any view). He then wrote a separate note, highly critical of Miss B. He described M as of "border line normal intellect" and continued "M has been investigated for epilepsy exhaustively and the diagnosis has been excluded. There has never been any convincing evidence of epilepsy despite the mother's protestation" (his emphasis). He suggested that the true problem might be that Miss B herself suffered from Munchausen By Proxy Syndrome.

 

8. It is not clear to me whether Dr B believed disclosure of this report to Miss B would be harmful to her or to M: in a later letter of 24 June 1992 he referred to its contents in terms that suggested he assumed she had access to its contents. In any event, his report was not disclosed to Miss B, but was eventually put before the Benefits Agency Medical Service. In a note of 7 October 1992 (at the review stage) the Senior Medical Officer advised that certain of Dr B's comments would "cause considerable difficulty and distress". He continued "I realise the difficulties and strains this places on adjudicating/review, effectively denying her the chance to argue this point, but DLA 508 confirms that this is likely to be the lesser of two evils". He suggested a report from M's special school. Acting on that advice, the report was not disclosed to Miss B (who was not then represented); and in the eventual decision and, on appeal, submission to the tribunal of the adjudication officer, no reference to it was made. As I have already noted, that submission is now accepted by the adjudication officer to have been wholly misleading (his phrase) in a number of other respects. I would add that reference was also made, by the adjudication officer, as justifying his decision, to a school report of 29 October 1992 which has completely disappeared and the contents of which are unknown.

 

9. The withholding of Dr B's report was done on the authority of regulation 9 of the Social Security (Adjudication) Regulations 1986 (now regulation 8 of the 1995 Regulations) which provide, taken shortly, that if, in connection with the determination of any claim, there is before an adjudicating authority medical evidence relating to a person which has not been disclosed to that person and, in the opinion of the adjudicating authority, its disclosure would be harmful to that person's health, it need not be disclosed to him: but the adjudicating authority is not precluded from taking it into account. I would comment in passing that while it may well be the case that, as the Senior Medical Officer observes, it would cause "considerable difficulty and distress" if the fact that Dr B held the opinions he did was disclosed to Miss B, that is a very different test from that of the regulations; and I see nothing to suggest that it would, on the balance of probabilities, be harmful to her health, or to that of M, for this to be disclosed.

 

10. Miss B having been, to use the words of the Senior Medical Officer, effectively denied the chance to argue her point, it is unsurprising that the decision of the adjudication officer was to reject M's claim. It is equally unsurprising that Miss B appealed. At this stage she was represented by a welfare rights officer, Miss Stewart. Accordingly it became necessary to place both Dr B's report, and the comments of the BMAS, before a tribunal chairman. This was done by letter of 21 June 1993. In that letter (a standard form: see paragraph 05156 of the Adjudication Officer's Guide) it was said "It is suggested that no reference should be made to the information in the findings of the tribunal and that, if this person attends the hearing, no reference should be made to it in the course of the hearing. If it is not possible to avoid all reference to the information in the report of the proceedings, it is suggested that the reference should be made in a separate note marked "*not to be disclosed Mr/Mrs/Miss **** and their representative". On 23 June 1993 a chairman directed "withhold P60 from appellant and rep." "P60" was Dr B's report: in the event, the comments of the BMAS were also withheld. The file was then reconstructed, with pages renumbered to conceal, so far as possible, the fact that any evidence existed which had not been disclosed.

 

11. The case came before a tribunal on 1 December 1993. Miss Stewart, in a typewritten submission, commented that reports from the school and Dr B were missing from the papers. The tribunal decided to obtain an up-to-date report from the special school M attended and to adjourn. I have a strong impression that they considered the question of disclosure: but there is no record of the chairman's opinion under either regulation 9(1) or (2).

 

12. I refer to the terms of the school report, which was dated 28 March 1994, in paragraph 25 below. It provided no evidence in support of M's claim. NO further medical evidence was obtained by either party. When the tribunal (differently constituted) reconvened on 16 May 1994, M was represented by a voluntary worker from a local centre. Her case was, apparently, presented entirely on the basis of the evidence of Miss B and of M: no reference to the older, supportive, medical evidence was made. The presenting officer is noted as basing his submissions on the school report "and other written evidence" which can only be a reference to the secret report.

 

13. The tribunal's decision to refuse the appeal ignored the earlier medical evidence. The issue appears to have been seen as one of credibility between the competing accounts of Miss B and M on the one hand, and the views expressed in the school report on the other. The tribunal referred to the "lack of corroboration" of Miss B's account from her own GP and accepted the disclosed report of Dr B as accurate. They stated that they preferred the school report to the evidence for the claimant "as it appears unbiased and in clear unqualified terms". They made no reference to the undisclosed report of Dr B, and they did not follow the suggestion that they might refer to it in a separate and secret note.

 

14. Miss B appealed. In the course of the appeal process, she made extensive submissions on matters of fact relative to M's condition, and invited M's medical advisers to do likewise. This new evidence cannot affect my decision on the question whether the tribunal erred in law on the material before it, but it is worth noting the report of 2 August 1995 from Professor Parry-Jones of Yorkhill Hospital. That report is wholly inconsistent with Dr B's note and the tribunal's findings of fact; if it were to be accepted as accurate, it is difficult to think that there could be any real answer to this claim. Professor Parry-Jones states that "Although the main features of M's disorder are now well recognised, there continues to be some diagnostic uncertainty, particularly regarding the central issue of whether or not her seizures are due to epilepsy". He summarises her problems as including "persistent and severe seizures", and describes her as requiring "supervision throughout the day" in terms which, if accurate, indicate entitlement to both the mobility and care components of disability living allowance. I quote this, not as evidence which I am entitled to take into account, but as vividly illustrating the danger of proceedings upon undisclosed, and thus untested, medical reports from a general practitioner.

 

15. I have given this history at some length, both because much of it will be unknown to the claimant and because I regard the approach adopted to the issue of disclosure, in terms of regulation 9(now 8) of the Adjudication Regulations as having subverted the whole adjudicatory process. In the nature of the case I do not have submissions from either party as to how this matter is to be regarded. I think, however, that the matter is of sufficient general significance to deserve comment.

 

16. The regulation allows, certainly, for evidence to be taken into account by a tribunal although it has not been disclosed to one of the parties before it. It does not, however, purport to operate so as to exclude the fundamental right to a fair hearing. Nor can it limit or control the duty of the tribunal to state its findings in fact and the reasons for its decision. The right to a fair hearing implies a right in the claimant to be heard in answer to the case of the adjudication officer. "If the right to be heard is to be a real right which is worth anything, it must carry with it a right in the accused man to know the case which is made against him. He must know what evidence has been given and what statements have been made affecting him: and then he must be given a fair opportunity to correct or contradict them. ... It follows, of course, that the judge or whoever has to adjudicate must not hear evidence or receive representations from one side behind the back of the other. The court will not enquire whether the evidence or representations did work to his prejudice. Sufficient that they might do so. The court will not go into the likelihood or prejudice. The risk of it is enough. No-one who has lost a case will believe he has been fairly treated if the other side has had access to the judge without his knowing.": Kanda -v- Government of Malaya, 1962 AC 322. Thus it is "not a question of whether the tribunal has arrived at a fair result; for in most cases that would involve an examination into the merits of the case, upon which the tribunal is final. The question is whether the tribunal has dealt fairly and equally with the parties before it in arriving at that result. The test is not 'Has an unjust result been reached?' but 'Was there an opportunity afforded for injustice to be done?' If there was such an opportunity the decision cannot stand. Hence, if one party is allowed to give evidence and this is denied to another, the decision would be reduced, not because the evidence led had convinced the tribunal, for this could hardly ever be established, but because the standards of fair play which underlie all such proceedings have not been satisfied": Barrs -v- British Wool Marketing Board, 1957 SC 72. Of course the requirements of a fair hearing are to a certain extent fluid, depending as they do on the circumstances and on the issue to be decided, and they may accordingly, to some extent be counterbalanced by necessity: Doody -v- Home Secretary, 1993 3 ALL ER 92. Neither Scots or English law (for present purposes there is no relevant distinction) has yet reached the stage, as has the jurisprudence of the European Court of Human Rights (see eg McMichael -v- United Kingdom, unreported, 24 February 1995), that the right to a fair hearing necessarily involves full disclosure of all evidence adduced.

 

17. I am accordingly prepared to accept that the regulation might competently exclude any absolute right to see the whole evidence in the case. That, indeed, was the effect of the statutory instrument under consideration in McMichael -v- United Kingdom (see Kennedy -v- A 1986 SLT 358 at 362 B). It may, however, be enough for a claimant to hear the gist of what is said against him or her and disclosure of this, while the medical evidence itself is withheld, may be perfectly compatible with both the principles of natural justice and the operation of regulation 9. Thus, in the present case, I cannot understand why Miss B should not have been told, however harmful disclosure of Dr B's report was thought to be, that there was medical evidence to the effect that there was nothing particularly wrong with M and that if she wished to counter this she should adduce further medical evidence. As an irreducible minimum, and I so state this in the absence of argument as to where the line should lie, no adversarial dispute should be decided against a party on the basis of evidence not disclosed to them unless that party has been given sufficient indication of the gist of that evidence to give them a proper opportunity to put forward their case.

 

18. Even if disclosure of the whole evidence, or of its gist, to the claimant is thought to be harmful, cases in which there should not be disclosure to a responsible representative must be extremely rare. Non-disclosure to a representative must necessarily be considered quite separately to, and perhaps even more cautiously than, non-disclosure to a claimant: R -v- Kent PA ex parte Godden 1971 2 QB 662; R -v- Mid-Glamorgan HSA ex parte Martin, 1995 1ALL ER 356.

 

19. It has been said that this regulation should be operated with caution: R(A)4/89. The proposition that it should be operated in a manner consistent with the principles of natural justice is the most important, but not the only, gloss which I would add. There are further issues involved.

 

20. Firstly, the language of the regulation is that disclosure may only be refused if it would be "harmful to health". The harm must, I think, be substantial, cf. Access to Health Records Act 1990, section 5(1); Access to Medical Reports Act 1988, section 7. These have been said (in ex part Martin, see above) to reflect the common law limitation on the right of a patient to see medical reports, as described in Sidaway -v- Governor's Bethlehem Royal Hospital, 1985 AC 871, and I can see no reason why a wider interpretation should be put upon regulation 9.

 

21. Secondly, the party to whom medical evidence is not being disclosed is entitled to be told that fact. That was not done here: it does not indeed appear to have been considered. Further, if the evidence in question is that of the claimant's own doctor, the doctor also is entitled to be informed that disclosure has not been made: otherwise he or she is open to criticism for professional misconduct, having regard to rules 79 to 81, and in particular 81(b), of the rules of the General Medical Council giving advice on standards of professional conduct and of medical ethics.

 

22. Thirdly, a decision not to disclose is necessarily an ongoing one. It may have been thought, to take the usual old-fashioned example, that it would be harmful to a claimant to be informed that they were suffering from an incurable disease; but if the claimant shows that he or she knows this anyway, the requirements of regulation 9(1) would no longer be fulfilled. This has further relevance in the case of a decision under regulation 9(2). It might well be thought that material could not be disclosed until the identity of the representative in question was known: that would fly off at the tribunal hearing. It follows from this that it is not enough for the matter to be put before a tribunal chairman prior to the hearing. It must be considered of new by the chairman at the hearing itself. It might well be prudent, indeed, for a chairman to consider speaking in chambers to the representative and the adjudication officer as to what disclosure can be made, and possibly establishing whether undertakings not to disclose to the claimant could sensibly and properly be sought.

 

23. Fourthly, any tribunal decision must state its findings in fact and the reasons why it was reached. It cannot be compliance with that duty to state these in a private document, not seen by one party, as appears to be contemplated by paragraph 05156 of the Adjudication Officer's Guide. If (as may well frequently be the case) the undisclosed evidence appears not to be relevant, credible, and reliable, so that no finding in fact is based upon it and it forms no part of the tribunal's reasoning, no further problem is likely to arise: although there may still be cause for complaint by an unsuccessful party who might possibly have founded on it. But if the undisclosed evidence is taken account of in reaching the decision, as regulation 9(3) contemplates, this must be stated. The terms of the standard form letter to the tribunal chairman, which I have quoted in paragraph 10, are an invitation to breach of duty in terms of regulation 25. In the nature of the case, it is impossible to tell on further appeal whether that invitation has been accepted or not. I would be inclined to the view, following what was said in Kanda and Barrs, that unless there was a clear statement that undisclosed evidence was not taken into account, it must be assumed that it was, so that any appeal would necessarily be allowed.

 

24. I understand that regulation 9 is not frequently used. The issues raised by it, nonetheless, strike me as fundamental and as of sufficient general importance to deserve general consideration. For the purposes of the present case it is sufficient to hold that its use vitiated the proceedings before the tribunal so that, even without consideration of the other procedural defects noted in paragraphs 3 to 5 above, I would be bound to allow this appeal.

 

25. I have left to the last the evidence upon which the tribunal actually bore to proceed. That was the school report of 28 March 1994. With the passage of time and events its relevance is now very limited. Suffice it to say that I agree in substance with the observations of the adjudication officer on its content and evidential effect, and I would accordingly allow the appeal on this ground also.

 26. This appeal is accordingly allowed.

 

Jonathan J. Mitchell
Deputy Commissioner 
 

29 March 1996

