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1. My decision is that the decision of the disability appeal tribunal given at Dundee on 18 November 1996 is not erroneous upon a point of law. The appeal fails. I dismiss it.

2. This case came before me for an oral hearing on 30 March 1998. The claimant was represented by Mr Milne a Welfare Rights Officer of Angus Council. The adjudication officer was represented by Miss Aitken of the Office of the Solicitor to the Secretary of State for Scotland.

3. The claimant made a claim for disability living allowance on 13 December 1995. An adverse decision was made in respect of the claim. Thereafter another adjudication officer reviewed that decision but did not revise it so as to award benefit. The claimant appealed to a disability appeal tribunal.

4. The claimant's appeal was heard on 18 November 1996. It was unsuccessful. The tribunal decided that the claimant was not entitled to either the care or mobility component. In respect of the mobility component the relevant findings are as follows:

"2. The appellant suffers from migraine, angina and lumbar back pain.

4. The appellant can walk some 60 metres before he would take a rest, use his spray and then carry on; after 100 yards the appellant would be able to walk no further.

5. The appellant prefers to have his wife with him when he is walking in town so that if he has a migraine attack she can take over and get him to the hospital for treatment or give him his injection herself.

13. The appellant suffers from migraine attacks once or twice a week".

The tribunal then said in their reasons:

"The tribunal then considered Section 73 of the said Act but were unable to find that the appellant satisfied Sub-section (1)(a) of the said Section, namely, they found that the appellant was not virtually unable to walk. The appellant was able to walk some 60 metres without stopping or severe discomfort and the tribunal were of the opinion that since this could be achieved at a slow but stable walking gait the distance was such that this was not a negligible amount of walking which could be discounted. The tribunal then considered Sub-section (1)(d) and while they were agreed that the appellant would want to have his wife with him to assist him if he had a migraine attack this did not amount to guidance or supervision in terms of the Sub-section. The tribunal; were agreed that the guidance or supervision must be such that it enhances the appellant's capacity to walk when difficulties occur. If the appellant had a migraine attack he would not continue walking but would require to get himself to a hospital or home as quickly as possible. Accordingly the appellant could have no entitlement to the mobility component of Disability Living Allowance".

5. The claimant has appealed to the Commissioner. The grounds of appeal are set out on page 96 of the bundle. They can be summarised as follows:

"That the tribunal misunderstood the application of the terms and "guidance" and "supervision" within the contents of section 73(1)(d) of the 1992 Act".

It was asserted that on the tribunal's decision, as set out in the reasons, that claimants who are subject to fits and the like could not qualify under the sub-section because when they had such fits they would have no walking ability that might be enhanced. It was said in the grounds of appeal that this approach is contrary to what was said by the Commissioner in CDLA/52/94 paragraph 7. It was Mr Milne's submission that this statutory provision was to be construed on the basis that a person is to be regarded as one who cannot take advantage of any ability to walk without guidance or supervision if he or she cannot reasonably be expected to tale advantage of it without guidance or supervision.

It seemed from Mr Milne's submission that it was not being asserted that the statutory condition in relation to guidance would be satisfied. There was evidence that the claimant became disorientated during a migraine attack but Mr Milne conceded that that would not be "for most of the time". It was in relation to the question of supervision that his submission was directed. No appeal was taken in respect of the higher rate of the mobility component or the care component.

6. The claimant's appeal was supported in a written submission by the adjudication officer to be found at pages 105 to 107 of the bundle and Miss Aitken maintained that support before me. Miss Aitken in her submission referred me to paragraph 22 of CDLA/042/94 where the Commissioner in sub-paragraph (k) defined supervision as follows:

"(k) Supervision, in the context of section 73(1)(d), means accompanying the claimant and at the least monitoring the claimant or the circumstances for signs of a need to intervene so as to prevent the claimant's ability to take advantage of the faculty of walking being compromised. Other, more active, measures may also amount to supervision. The monitoring does not cease to fall within the meaning of supervision by reason only that intervention by the person accompanying the claimant has not in the past actually been necessary".

7. The relevant statutory provision in respect of the lower rate mobility component is in the following terms:

"73(1) Subject to the provisions of this Act, a person shall be entitled to the mobility component of a disability living allowance for any period in which he is over the age of five and throughout which

(d) he is able to walk, but is so severely disabled physically or mentally that, disregarding any ability he may have to use routes which are familiar to him on his own, he cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time".

8. In CDLA/052/94 Mr Commissioner Rowland dealt with the question of supervision in paragraph 9 where he said:

"9. In my view, the most significant factor is that a person who is keeping himself available while the claimant is at home (or at work) is likely to be able to get on with his or her own activities, whereas having to accompany a claimant is likely to preclude that and, unless he or she wishes to go on the same journey anyway, there is inevitably an element of service involved. It is that element of service involved. It is that element of service that is significant. In my view, the use of the word "monitoring" by the Commissioner in CDA/042/94 reflects the facts of the case before the Commissioner and the need for there to be some element of service rather than mere presence. In a case where a claimant can give warning to a person who is accompanying him or her, I do not think it can reasonably be said that the accompanying person is "monitoring" the claimant. However, even though there may be an absence of monitoring, I take the view that a need to be accompanied when walking may amount to a need for supervision. In practice, where epilepsy is concerned, the focus is likely to be on the reasonableness of the claim that there is a need to be accompanied when walking a modest distance. Relevant issues will be the likelihood of a fit occurring when the claimant is out walking and the risk of substantial danger if one does occur then. There may well be a greater risk of danger when the claimant has a fit out in the street that when he or she is at home".

That passage is certainly supportive of the claimant's argument that the tribunal erred in law because of their view that what the person accompanying the claimant would be providing was aid and assistance in the event of a migraine attack and not a service which was as a necessary pre-requisite of the claimant exercising his faculty of walking at all. The fact that Mr Commissioner Rowland considered that the risk of substantial danger was a relevant issue suggested that he considered that supervision encompassed more than the tribunal were prepared to accept.

9. Prior to the oral hearing I drew parties' attention to what was said by Mr Commissioner Rice in CDLA/757/94. In paragraphs 11 and 12 he said:

"It must be noted that the limitation imposed by section 73(1)(d) is that the claimant cannot take advantage of the faculty of walking out of doors without guidance or supervision. The section proceeds on the basis that if he has such guidance or supervision, he will be able to walk out of doors. In other words, the guidance or supervision will remedy his incapacity. And so it may in cases where, for example, the claimant will not go out of doors because he suffers from agoraphobia or where, on going out of doors, he subsequently suffers panic attacks. In the former instance, by encouraging and cajoling him, "the supervisor" may well be able [sic] induce him to walk out of doors, and in the latter instance he may well be able effectively to reassure the claimant when the panic sets in, and thereby neutralise his condition. But what happens when a claimant has a propensity to fall, whether by reason or fits or some other medical condition? No amount of supervision will prevent the fall. It will be the epileptic fit or other condition which has caused him to fall, and during its subsistence will have prevented him from walking. There was nothing initially to stop him walking out of doors - contrast the position with someone suffering from agoraphobia - and nothing to prevent him exercising the faculty of walking save for the temporary intervention of a fall brought on by his condition. Supervision could do nothing to rectify the position. Accordingly, I do not see how in the circumstances postulated the claimant could be said to satisfy the terms of section 73(1)(d).

12. I am aware that Mr Wright, supported by Mr Prosser, contended that should a claimant refuse to walk out of doors for fear of falling unless there was someone at hand to supervise him, he could rely on the regulation in question because supervision should be interpreted widely. What prevented him from walking out of doors was the fear that there would be no one to supervise him in the sense of look [sic] after him, if and when he fell. Once given that supervision, he could walk out of doors. But, in my judgment, supervision of this kind is too remote. In the situation postulated, the claimant could go out of doors without the need for supervision, but merely preferred not to. His preference is perfectly understandable, but the terms of section 73(1)(d) are restricted to what the claimant can do as distinct from will do. Thus, in the present case there was nothing to prevent the claimant from walking out of doors. She might not want to, by reason of her alleged propensity to fall four or five times a day, and such a fall might occur while she was walking outside, but the choice was entirely hers.. Supervision was not a pre-requisite for her exercising her power of walking; it was an additional advantage rendering her walking less open to risk. But section 73(1)(d) is not concerned with supervision to avoid danger to the claimant; that type of supervision is provided for under section 72(1)(d)(ii)".

10. It is clear from that case that Mr Commissioner Rice has taken a view in respect what supervision encompasses which is different to that of Mr Commissioner Rowland.

11. Mr Milne submitted that this CDLA/757/94 was wrongly decided. It is clearer that if I accepted that CDLA/757/94 correctly interpreted the statutory provision then the tribunal's decision would not be in error of law. It was Mr Milne's submission that "what drove" the decision was that a claimant should not be entitled to more than one benefit. He said that there were many examples in social security law where the same facts gave rise to more than one benefit. He gave examples. I do not consider that there is any substance in that submission. In paragraph 12 of his decision quoted above Mr Commissioner Rice indicates that there is a clear distinction between the nature of the supervision which gives rise to satisfaction of section 72(1)(b)(ii) and that which is provided for in section 73(1)(d). In other words it was a separate test. I am satisfied from perusal of Mr Commissioner Rice's decision that his decision was based on an application of the facts of the case he was deciding to the statutory provision. I am therefore not prepared to accept the proposition that the basis of the decision was as asserted by Mr Milne.

12. It was also submitted that the distinction made by Mr Commissioner Rice between claimants who were subject to fits and those who had panic attacks was not sustainable. Mr Milne said in his written submission: 

"It is sometimes the case that claimants are for no obvious cause seized by unreasoning terror. In that case the role of the supervisor is to mitigate the effects of the attack so as to enable progress to be resumed. That is often the role of the supervisor in the case of fits, the supervisor does not prevent a fit but mitigates the worst effects so that progress may be resumed. The care provided is highly analogous in each case".

It is said that the Commissioner's distinction between panic and fits was a "red herring". For reasons indicated later in this decision I do not accept that submission.

13. Mr Milne went on to say that in paragraph 12 the Commissioner relied on the meaning of supervision that was different and those in established authorities. He said in his written submission that when the Commissioner said:

"What prevented him from walking out of doors was the fear that there would be no one to supervise him in the sense of look [sic] after him if and when he fell".

Here 'supervise' is being used to denote active intervention, it is clear however that supervision does not require such intervention.

R(A) 2-75 para 9 "Supervision may be precautionary, anticipatory yet never result in intervention" ".

For reasons given later I do not accept that submission.

14. Mr Commissioner Mesher in CDLA/042/94 in paragraph 15 said:

"But section 73(1)(d) is manifestly not intended to assist a physically disabled claimant who is able to walk and is able to walk a sufficient distance at a sufficient speed in a sufficient manner not to be virtually unable to walk on the test provided by regulation 12(1)(a) of the Social Security (Disability Living Allowance) Regulations 1991 where the limits on the claimant's walking ability do not stem from an absence of guidance or supervision. Such a claimant, whose walking ability might be limited by increasing pain or fatigue, cannot say "The amount of walking I can do is not of any practical use to me in the real world; although I can walk I cannot take advantage of the faculty or walking and guidance or supervision would not help me; therefore I qualify for the lower rate mobility component of DLA". Section 73(1)(d) can only apply when the nature of the limit on the claimant's walking ability imposed by her physical or mental disablement is such as could, in its general nature, be extended when guidance or supervision from another person is available".

I drew this passage to Mr Milne's attention.

15. In this case the claimant had led evidence to the effect he satisfied the conditions for the higher rate mobility component on the basis of being virtually unable to walk. The tribunal found against him on this issue but it is clear from finding in fact 4 that the claimant's ability to walk was limited to 100 yards. (This finding was based on the claimant's evidence recorded at pages 77 and 78). It is thus clear that no amount of guidance or supervision would increase that. However Mr Milne's position was that supervision would enable the claimant to take advantage of the very limited faculty of walking that he has out of doors.

16. On the facts of this case it is therefore established that no amount of guidance or supervision could extend the claimant's walking abilities beyond 100 yards, for the claimant's own evidence that he physically could not go any further has been accepted by the tribunal. It is also apparent to me having regard to what is said by Mr Commissioner Mesher in paragraph 15 of CDLA/042/94 and Mr Commissioner Rice in CDLA/757/94 that guidance or supervision will not remedy the incapacity. Even if it was accepted by me, which it is not, that the indicators set out in section 73(1)(d) could be satisfied under such a limited walking ability once the claimant has a migraine attack it is apparent from finding in fact 5 that what is given to the claimant could not be described as supervision or guidance to enable him to take advantage of the faculty of walking. It is the rendering of aid to him to treat his condition. Indeed it is the rendering of aid to take the claimant to hospital or give him an injection for which the claimant's wife's presence is said to be required. It cannot be described even as precautionary, therefore her presence can in no way prevent the onset of a migraine attack. On Mr Commissioner Mesher's definition of supervision the intervention would not be for the purpose, to use his words "to prevent the claimant's ability to take advantage of the faculty of walking being compromised".

17. Mr Milne and Miss Aitken in these circumstances have not persuaded me that the tribunal decision errs in law. It is clear to me from their reasons that the tribunal adopted the correct approach in reaching their decision. The claimant's ability to take advantage of the faculty of walking ceased when he had a migraine attack. A presence to render aid in my view is not the type of supervision which is being referred to. Supervision in the sense of aid when an attack occurs is too remote as is made clear in paragraph 12 of Mr Commissioner Rice's decision. There is a clear distinction which I think can be drawn between the example of panic given by Mr Commissioner Rice in respect that the supervisor might well be able to persuade the claimant to continue walking and the present case where the getting the claimant to hospital or giving him an injection goes well beyond that. I agree with Mr Commissioner Rice that there is a clear distinction between supervision in the context of the care component and supervision in the context of the mobility component as the supervision is designed for different purposes. Thus reference to cases such as R(A)2/75 do not assist. It is the failure to recognise this which constitutes the flaw in Mr Commissioner Rowland's approach. I accept the views of Mr Commissioner Rice.

18. In any event I am satisfied that the claimant could not satisfy the statutory conditions for another reason. The extent of his physical capacity to walk is extremely limited and it does not appear that it could be extended with any guidance or supervision. It seems to me that in this case, while the claimant is not sufficiently disabled from walking as to be virtually unable to walk as that phrase is defined by regulation 12(1)(a)(ii) the Social Security (Disability Living Allowance) Regulations 1991, it is not sufficient to avail him of the provisions set out in section 73(1)(d). The guidance or supervision would not assist him in taking advantage of the faculty of walking to any material extent and the purpose of the statutory provision to enable him to take advantage of the faculty of walking out of doors is defeated by reason of a physical disablement which cannot be remedied by guidance or supervision. Thus even if I had held that the tribunal erred in law I would have decided that the claimant did not satisfy the conditions. 

19. The claimant did not seek to appeal in respect of the tribunal's decision other than in relation to the lower rate of the mobility component. The adjudication officer in his submission supported the claimant's appeal in respect of the care component in paragraph 13. Miss Aitken reiterated the support. Mr Milne however half-heartedly indicated that more specification could have been given in respect of the amount of time. However it was apparent to me that as far as he was concerned it was not an issue in the case. The adjudication officer did accept that the decision was one which the tribunal were entitled to make on the available evidence. I do not consider that it was necessary for the tribunal to make specific findings in respect of the actual time that attention was given. I do not propose to interfere with their decision.

20. The appeal fails.

(Signed)

D. J. May QC
Commissioner 
6 April 1998

