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1. This claimant's appeal succeeds. I hold the tribunal decision of 27 July 1993 to be erroneous in point of law and accordingly set it aside. I refer the case to the tribunal for determination afresh in light of the guidance which follows. 

2. This case came before me at a hearing at which the claimant was represented by Miss Lily Simpson, Welfare Rights Officer with                  , and the adjudication officer was represented by Miss Laura J Dunlop, Advocate, instructed by the Solicitor in Scotland to the Department of Social Security. I am indebted to both for their assistance. 

3. This case was heard together with that on file CDLA/206/94. The conjunction was made because it was thought that the phrase "substantial portion of the day" as set out in section 72(1)(a)(i) of the Social Security Contributions and Benefits Act, 1992 would require consideration in common. In the event parties' representatives suggested otherwise. I was not entirely convinced but I give a separate decision in each case. 

4. The claimant sought a disability living allowance in October 1992. The mobility component was sought because the claimant was partially sighted, likely to forget where he was going, lacking in traffic sense and liable to get into danger. He therefore required assistance, especially out of doors. The care component was sought on account of a need for attention in respect of washing, moving about indoors and help with eating and with buttons and zips when getting dressed or after the toilet. The claimant said he was unable to prepare a cooked main meal because of the condition of his hands from vibration white finger. 

5. An adjudication officer refused to make any award and upon a review that decision was endorsed by another adjudication officer. It was, of course, from the latter that the appeal was taken to the tribunal. Apart from what was said on the form and certain other material, including the findings of a medical appeal tribunal and an assessment of 10% disability from the vibration white finger the tribunal received evidence explanatory of what had been set out on the claim form. Their findings of fact were these - 

"1. The appellant claimed Disability Living Allowance on 30.10.92. He suffers from Vibration White Finger and has some hearing and eyesight problems. He also suffers from migraine. 

2. The appellant accepts that he did not qualify for mobility component of Disability Living Allowance. 

3. The appellant requires some assistance for dressing and feeding and his wife's (sic) assists in this connection. This involves very short periods at mealtime and on getting up and going to bed." 

The unanimous decision was to uphold that of the adjudication officer. The reasons, so far as relevant, were these - 

"The tribunal studied carefully the whole evidence available, both written and oral, in particular the GP's medical certificate dated 3 July 1993 was considered along with the oral evidence of the appellant. The appellant stated in evidence that he was able to cope with feeding himself and the assistance given by his wife related to dressing and assessing temperature for washing. In this respect the tribunal was not satisfied that the assistance given by the appellant's wife in connection with bodily functions amounted to a significant portion of the day. 

The appellant stated in evidence that he was able to hold a cup and on this basis there is no sufficient evidence to demonstrate that there is any basis for the tribunal finding that he is unable to prepare a cooked main meal for himself in relation to the alternative means of qualifying for the lowest rate of care component." 

The claimant now appeals with leave of a Commissioner. 

6. This claimant clearly sought only the lowest rate of the care component before the tribunal. Unfortunately their decision wording found the claimant not to qualify for the mobility component as had the adjudication officers. Whether a tribunal in such a situation should have made such a finding part of their decision was also discussed before me on the same day at a hearing of case CSDLA/169/94. I need say no more about that than to refer to my decision therein because I am referring the case back on other grounds. 

7. The claimant's case for the lowest rate of the care component was based on each of the provisions or section 72(1)(a) of the 1992 Act. In regard to the first, (i), the fact that he was able to hold a cup - which was not made a finding of fact - by no means establishes what the tribunal found, namely that he could prepare a cooked main meal for himself if he had the ingredients. The issue before them was as to whether his vibration white finger was a physical disability preventing such an activity. Contrary to the tribunal's reasoning, there was evidence demonstrating that he was unable to prepare a cooked main meal. It was to be found in the form of application already referred to. No doubt there was contrary evidence, not least from a benefits agency medical officer advising, without having seen the claimant, on the consequences of vibration white finger. At the very least the tribunal should have considered the matter and determined which evidence was to be preferred and then explained why so. The new tribunal should have before them for guidance the decision in case CDLA/85/94 and in particular paragraphs 8 to 11. I think that it is important that they consider all the various movements and actions that may be required in the cooking of a reasonable main meal, and not just one dish, by and for the claimant under reference to his disability, and then make findings as what he can or cannot do and, with reasons, explain how in light of that he can or cannot make a main meal - given the ingredients being to hand.

8. The other branch of the care component case raises a more difficult question. Miss Simpson sought to argue that dressing and feeding activities, so far as attention was required for them, were the most significant matters in the day. However, for my part. I am entirely satisfied that the scope of what is "significant" is limited to issues about time as determined in CDLA/58/93. I accept Miss Dunlop's submission that the whole, or at least the main part, of section 72 so far as prescribing tests for qualification for the care component are time related, one way or another. I also accept her submission that the use of the noun "portion" tends to indicate an assessment by percentage or fraction rather than a tota1ling up of bits of time which might be more appropriately covered by the word "period". The words in parenthesis in section 72(1)(a)(i), that the portion must be assessed "whether during a single period or a number of periods", seems to support that view. The length of the individual periods must be assessed and then the total found on a general percentage or fraction basis. That does not mean that the new tribunal will have to assess the precise times involved. The claimant's case, as I understand it, and which may not have been fully assessed or appreciated by the tribunal, was that he required attention in connection with his bodily functions when dressing, possibly undressing, when at the toilet and when feeding. Each of these may well have required relatively short periods of attention but the tribunal will require to get some sort of idea of how long each would normally take and how often it would be required on an average day. They will then have to make a broad determination, recorded again as a finding, of the percentage or fraction of the normal day for this household that total involved. Whether that is then "significant" is something that will have to be determined by the application of commonsense and the normal understanding of the word. I am aware that in CDLA/58/93 there is some acceptance of the possibility than one hour, in total, may be "significant". The Commissioner in that case did not dissent from some such a proposition. I am not so sure that the matter can be so qualified. As it seems to me, attention for a lesser period may be "significant" depending upon the circumstances. Thus if it consists of many short periods of attention the total significance in time terms may be greater. The attention must be "for a significant portion of the day" and the preposition "for" seems to me to open up to consideration the position of the attender. If for that individual to provide the attention necessary on a considerable number of small occasions produces other disruption to his or her own affairs then that may elevate those periods from relative insignificance to an overall and collective significance. Finally, I should add that I do not wish to imply that what is assessed as being the attention required has to be found to be "insignificant" to avoid being categorised as "significant". 

(signed) WM Walker

Commissioner

