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1. This claimant's appeal succeeds. I hold the decision of the Ayr disability appeal tribunal dated 21 June 1996 to be erroneous in point of law and, accordingly, I set it aside. I remit the case to the tribunal for determination afresh in accordance with the directions which follow. I immediately draw the claimant's attention to paragraph 4 below. For the reasons reflected therein I record a fervent hope that the tribunal will arrange for a re-hearing at as early a date as possible.

2. My first direction to the new tribunal is to allow the appeal from the review decision of an adjudication officer dated 29 November 1995. Second, they are to restore to effect the adjudication officer's award of the higher rate of the mobility component for life on 28 November 1994. Third, they are to determine whether grounds are made out before them to review that decision but only insofar as, by virtue of section 32(1) of the Social Security Administration Act 1995, it had replaced the award which then had been the subject of a review and only insofar as the award of 28 November 1994 dealt with the care component. In short, the new tribunal are directed to consider and determine upon the facts only two issues: first, whether as at June 1995 there were grounds for review of the claimant's award of disability living allowance in respect only of the care component at the highest rate, and that within any head of section 30(2) of the Social Security Administration Act 1992. The application for such review was made in the form of a claim for benefit dated 16 June 1995 and is to be found between documents 78 and 108 inclusive of the bundle. The grounds for review will have to be found within that application and any subsequent information brought before the new tribunal. The second issue, and the only other issue, which the tribunal are to determine is, if there is a ground for review made out, and only then, whether in the scope of that ground there falls to be a revisal, and if so to what effect, of the award, again only so far as relating to the care component. I remind the new tribunal that the care component award as it was brought up for consideration of review and revisal by the said application, had been due to expire on 23 November 1995. The practical question, therefore, for the new tribunal will be as to whether that component was to continue to be in right of the claimant and if so at what rate and for what further period. The adjudication officer's attention is drawn to the directions at the end of paragraphs 12 and 13 below.

3. Because of some concern about the procedural state of and the written submissions in this case, I directed a hearing in order to clarify matters. At it the claimant was represented by Miss M Simpson, a Welfare Rights Officer with South Ayrshire Council. The adjudication officer was represented by Mr W Neilson, of the Office of the Solicitor in Scotland to the Department of Social Security. I am grateful to both for their assistance.

4. At the end of the hearing I indicated that I would restore the claimant's award of the higher rate of mobility component of disability living allowance from and including 24 November 1995. I was informed that in respect of a subsequent claim that rate of that component had been awarded for life from a later date. Reflection has persuaded me that to restore the mobility component rate at my own hand whilst remitting for reconsideration the care component might do violence to the concept of a single "award" of benefit where, as here, the components are part of only one benefit and are not themselves benefits. This problem was elaborated in the submissions before me. Nonetheless the same result will be achieved by my first direction set out in paragraph 2 above.

5. My primary concern in this case was raised by a written submission by the adjudication officer now concerned. My Direction of the hearing sought also to focus certain issues, to which the adjudication officer helpfully responded in writing. I therefore invited Mr Neilson to make his submissions first. Miss Simpson did not object to that course of action.

6. To set the scene for this decision, as did Mr Neilson, I give a brief survey of the salient facts and history. On 22 February 1994 the claimant was given a fixed award of disability living allowance with entitlement to the mobility component at the lower rate and the care component at the highest rate both until 23 November 1995 - documents 163 to 165 of the bundle. Documents 166 and onwards, explained by document 170 in particular, record that an adjudication officer on 28 November 1994 reviewed that award on the ground of a relevant change of circumstances, being what was described as "increased mobility needs", and revised the award in respect of the mobility component to the higher rate from 17 July 1994 for life. The decision recorded that entitlement to the care component had then not been considered. That was a review under section 30(2)(b) of the Social Security Administration Act 1992. On 8 August 1995 an adjudication officer reviewed that November 1994 decision, again upon the ground of a relevant change of circumstances under said section 30(2)(b), and revised it by ceasing the whole then award of disability living allowance from and including 24 November 1995. That decision was said to follow an application made on 16 June 1995. That application is to be found between documents 70 and 108 inclusive of the bundle. It related solely to issues concerning a further award of the care component. For completeness, the medical report founded upon by the adjudication officer who terminated the award is between documents 109 and 111, inclusive. It consists of typescript questions from the Department with manuscript answers from the doctor - which, at least in the copies available to me, are not entirely legible largely through a photocopying failure. The terminating award was reviewed but not revised by another adjudication officer on 29 November 1995. It was that decision which, properly was appealed to the tribunal.

7. In that situation my concern, as reflected in my direction, was primarily about the nature of an award, in particular for the purposes of regulation 13C of the Social Security (Claims and Payments) Regulations 1987 namely whether there could properly be an award in terms of only a component as against of the allowance. That was then reflected in a question about an award expiring in terms of the said regulation and so whether there could be a partial expiry of an award. I accept Mr Neilson's submission, made in light of Mr Commissioner Mitchell QC's decision in CSDLA/180/194, that there cannot be a half or partial award. That goes some way to explain why, in the event, I hesitated to make a decision myself on the mobility component in this case. I accept further that it follows that in the case of a life-time entitlement to one component the award will normally of itself never end. In the case of a fixed period award involving both components section 71(3) of the Social Security Contributions and Benefits Act 1992 provides that the same fixed period must be applied in respect of each component. An award of both components will thus normally expire at the same time. Regulation 13C of the Claims and Payments Regulations provides that a further or renewal claim may only be made within a period of six months prior to the expiry of an existing award. Otherwise the statutory provision at section 30(12) of the Social Security Administration Act operates so that any such application is treated as being a request for review of the existing award. But if a life entitlement to one component means that that award of the allowance never expires and since the prescribed circumstances in said regulation 13C can thereby never be made out to relieve it from the application of said section 30(12), any application for the continuance of the fixed component entitlement must be treated as an application for a review.

8. Section 32(1) of the Administration Act provides that a review decision:-

"... replaces any award which was the subject of the review."

That appears to indicate that a review decision will normally consider the whole award and, so far as necessary and subject to there being grounds under section 30(2), make appropriate modifications in the case of awards of fixed components or where there is one fixed award component with a life award. But the latter position is further modified by section 32(4) which provides that on such a review:-

"... the adjudication officer shall not consider the question of his entitlement to that component [the life award] or the rate of that component or the period for which it has been awarded unless -

(a) [not applicable] or

(b) information is available to the adjudication officer which gives him reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue."

As Mr Neilson developed his submission so the position seemed to be clearer that normally in a case such as the present a life award would be ignored and such a review in reality would be conducted only in respect of the other component to determine whether in effect it should be continued and then whether at the same or a different rate.

9. In this case the review dated 28 November 1994 had produced a revisal which translated the then fixed period mobility component award to a life award and, by silence, endorsement of the care component fixed award. The ground for that change was a material change of circumstances, being increased mobility needs. The next review decision of 8 August 1995 bore, again, to be upon a relevant change of circumstances as having occurred since November 1994. That relevant change is said to have been receipt of a general practitioner's report. Taken literally that might amount to no more than the obtaining of a different medical opinion which, according to R(S) 4/86, is not a change of circumstances. But the decision goes on to note that as a result of the report "it is apparent" that the claimant does not satisfy the conditions for either component. But it is not said in what way that has come about nor what was the change of circumstances from those that obtained in November 1994 and in particular from that change of circumstances as then noted and founded upon by the adjudication officer. It is unfortunate that neither officer recorded in any more precise terms what were the relevant circumstances and how those had changed on each occasion. In effect there was little more than a mere notation that the conditions to benefit were or were not satisfied. I consider that adjudication officers in such cases should record, briefly but precisely, what it is that they are determining to be a material change and how that is relevant. I note that, for example, in the form used for document 170, there is space for some such explanation and in my judgment such an expression as "increased mobility needs" is too imprecise. However, I hesitate to say that a failure to provide any further explanation is necessarily an error of law although I could quite have understood the tribunal had their decision been to that effect.

10. But there is, in my judgment, a latent error of law in the decision of August 1995 because the life award was then terminated without any record of how section 32(4)(b) had then been satisfied. The doctor's report at documents 109 and 110 was obtained in connection with but after the application which was giving rise to the possibility of a review. Miss Simpson drew attention to the decision by Mr Commissioner Mitchell QC in CSDLA/120/97. At paragraph 9, the learned Commissioner observed that it was difficult to see how the need for such further evidence could be established unless the adjudication officer had begun to consider the question of entitlement to the component which was otherwise protected. I agree. The Commissioner held that the adjudication officer had not been entitled deliberately to seek evidence upon the life award component. He concluded that the decision of the adjudication officer on a review of that component had breached the terms of section 32(4) and so was invalid. The adjudication officer whose decision went to the tribunal in this case had thus conducted a review of what he should have held to be an invalid decision. His review was under section 30(1), that is "upon any ground". But even so, he should have noted the defect in law in the decision he was reviewing. His review proceeded upon an open consideration of the merits as they then were, almost as would have a second-tier adjudication on an initial claim. The tribunal also failed to spot the continuing error of law and their own decision is flawed thereby. It is primarily for that reason that I have felt obliged to set aside their decision. They, too, considered the components of the allowance only as a tribunal would following on an initial application. Mr Commissioner Mitchell QC in CSDLA/120/97 struck down the tribunal decision where medical material had been obtained in the same way as in this case. He did so because it had upheld an invalid adjudication decision and so was erroneous in law. I accept and agree with that conclusion. Applying it to this case, it seems to me that it warrants the conclusion that each of the reviewing decision of November 1995 and the subsequent tribunal decision was in error of law.

11. However, the learned Commissioner went on to opine that the tribunal would have a jurisdiction to consider the evidence under section 33(6) of the Administration Act, which mirrors for their purposes section 32(4) thereof, because the relevant information would not have been obtained solely for them and so could have been regarded as "available" before them. Strictly, that view was obiter. Without detailed submissions in a case where the point was properly in issue I am hesitant to come to a final view. The issue does not arise in this case for the reason reflected in the paragraph below. Nonetheless I must record some concern about what then appears to be a rather circular position, namely that evidence tainted by illegality because obtained by one level of the adjudication system dealing with an application can then lose that taint if it comes before a higher level on appeal. I am rather concerned that such a rule, were it correct, could be of little practical value. Either side could appeal to have the "illegal" material brought into consideration. I am somewhat attracted to the simplistic view that evidence once tainted remains so for all purposes in respect of the same application and any appeal thereon. I suspect that such a view might better equate with the principle that a tribunal on an open appeal is rehearing the whole matter with the powers and in the position of the adjudication officer below. Nor do I think that the opening words of section 32(4) and 33(6) necessarily require to be interpreted differently. But, having sounded a caveat, I reserve a definitive opinion.

12. There is a further latent error of law in respect that the material recorded on the mobility component at documents 109 and 110 quoted above, could never have satisfied said section 32(4). On the part relevant to mobility for this case at that time, namely virtual inability to walk, all that is said is "not known". To regard that as something more positive as did the adjudication officer is a further error. The tribunal failed to note it and so perpetuated that error of law. It means that they could not, in this particular case and my caveat apart, have proceeded at their own hand under section 33(6). Hence my direction that they allow the appeal in respect of the mobility component leaving the life-time award standing as it was, but subject to its replacement in succession by the further recent life-time award. They will require to have the effective date thereof before them. I was told that I would be furnished with the relevant dates but have come to the view that to delay this decision further on that account would be unwarranted. I direct the adjudication officer to put the dates relevant before the new tribunal.

13. The only factual issue now before the new tribunal will be the care component. It was a further error of law on the part of the adjudication officers prior to the tribunal to have failed to note that on this they were considering a review and not an original award. There is in neither decision in that regard any sufficient indication of grounds for a review. Again, the original adjudication officer refers to the report at documents 109 and 110. But there was nothing therein to warrant a review on the component either. It might have been on the ground of a relevant change of circumstances, being either that the claimant no longer satisfied the conditions that had been held to justify the award in the first place, or that he continued to satisfy those conditions for a longer period than had been allowed for by the awarding officer. There is nothing in the doctor's report that I can see which interprets the adjudication officer's decisions so as to make clear on which basis they were proceedings and of course the review adjudication officer, as already noted, does not seem to have appreciated that, however much the review may have been "on any ground", the decision he was dealing with was itself a review decision and so to that extent limited. Because there is so much more evidence than simply the doctor's report I think it best to remit the matter back to the tribunal with the direction that they are to start by determining whether the claimant has substantially ceased to satisfy the conditions that give rise to the original award, or whether there is any other legitimate ground, as the case may be, for an adverse review and revisal, or whether he continued as at October/November 1995 to continue to satisfy the conditions to the same or any greater extent. In either case they should review and revise appropriately. Again, they will have to bear in mind the succeeding and replacing award for life and will require similar material in that regard from the adjudication officer to those noted at the end of the previous paragraph. I again direct him so to provide.

14. Despite the complications that this decision has thrown up it will be, I trust in light of the two preceding paragraphs, a fairly straight-forward task for the new tribunal. They should, of course, make appropriate findings of fact arising from the whole evidence, and record them if required, and explain their decision. The claimant will wish to make sure with his advisers that the maximum beneficial evidence is now put forward. But I must again note that much of the difficulty in this case could have been avoided had there been a clearer recording of the grounds upon which the adjudication officers had conducted both the reviews and any subsequent revisal under section 30(2). That was necessary so as to be able to see that the former were within the grounds allowed by law and that the latter were within the scope thereof.

15. This claimant's appeal is allowed and the case remitted accordingly.

(Signed)

W. M. Walker QC
Commissioner 
12 March 1998

