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[ORAL HEARING]
1. My decision is that the decision of the disability appeal tribunal given on 10 February 1994 confirming the rejection of this claim for higher rate mobility component of disability living allowance but awarding the highest rate care component was erroneous in law, and I therefore set it aside. I had initially intended exercising the power in s.23(7)(a) Social Security Administration Act 1992 to give the final decision on the facts of the case myself, but for the reasons given below I have come to the conclusion that I should not do so and the case must therefore be remitted to a fresh tribunal for redetermination.

2. I held an oral hearing of this appeal at which the claimant was represented by Mr J Power of the Roehampton Citizens Advice Bureau, and the adjudication officer appeared by Ms J Smith, a solicitor to the Department of Social Security. 

3. The claimant in this case is a strange unfortunate lady now aged 56 who has for many years suffered from severe psychiatric disorder. This has principally manifested itself as anorexia nervosa which has become chronic, so that her attempts to starve herself have given rise to a condition of weakness and debility described as cachexia. This is now unlikely to be reversed and is accepted as disabling her to some extent physically. She has also been diagnosed as suffering from depressive illness or schizophrenia, with episodes of psychosis, numerous attempts at suicide and compulsory hospital admissions. She claimed disability living allowance on 23 July 1993, saying in the form that she had behavioural problems having been in trouble with the police on several occasions for shoplifting, and avoided going out because of stress and depression. She also said that walking was dangerous for her because of osteoporosis and she suffered severe discomfort because eating caused her feet to swell and become painful. She claimed the mobility component on this ground, and also because she became confused when out; and the care component on the ground that she needed constant supervision because of the risk that she would harm herself or faint from general weakness. 

4. The report of the doctor sent to examine her on behalf of the Department on 10 August 1993 records her as severely socially isolated and living alone on the 10th floor of a council block. Her flat was very strangely decorated with black paint, virtually no furniture or carpets, doors removed, and no cooker, TV, radio or telephone. The claimant herself who weighs under 5 stone and speaks in a whisper, was dressed in a long black dress and a black raincoat, with dark glasses which she explained she wears because she does not want to see too much. She talked in a rambling way about her illnesses and appeared obsessive about her physical state: she had apparently had a bilateral mastectomy after threatening to starve herself to death if this operation was refused. She spoke of wanting to die, and was refusing all medication. 

5. The doctor noted slight to substantial impairment in all her limb functions because of generalised weakness and cachexia, and although he found her able to walk noted that she would only be able to do so for about 100 yards before the onset of severe discomfort. He gave her likely speed as very slow, taking about 15 to 20 minutes to cover the distance, with frequent stops for pain and fatigue, and a wide based tentative shuffling gait and unsteady balance, despite which she refused all help. He said she should have guidance outdoors because she woild get confused and disorientated. He noted various needs for supervision, and difficulty with such things as incontinence because of her peculiar diet, or lack of it, and a history of fainting and falls because of her weak and debilitated state. He assessed her overall disability as 80% mental and 20% physical, attributed to the results of anorexia. 

6. On 2 November 1993 an adjudication officer issued a decision on review confirming an initial decision on 17 August 1993 that the claimant satisfied the statutory conditions for the lower rate of mobility component and the middle rate of care component from the date of her claim for life, on the ground that she needed continual supervision during the day time and guidance or supervision when walking out of doors. The claimant appealed to the tribunal, contending (through her representative, who has throughout done an extremely careful and thorough job on her behalf) that her habit of not distinguishing between day and night meant that she required supervision at night just as in the daytime, and that she was virtually unable to walk because of pain in her feet and legs and the need to rest and recover during a period of 12-24 hours after walking outdoors. In a statement dated 9 February 1994 signed by her (but I think prepared by her representative - page T99) she said "because of my walking difficulties the quality of my life is severely restricted to the extent that I make very few trips outdoors." In fact her only trips out appear to be to walk to the shops a short distance away, a visit to the psychiatrist once a month, her doctor's surgery, and the Citizens' Advice Bureau to visit her representative. This last, which the tribunal were told she does on foot, is shown on the street map as a distance of some 200 metres or a little more. (See pages T22, T45-47, T52, T76, T92, T111.)

7. The chairman's note of the hearing on 10 February 1994 records detailed submissions and evidence given on behalf of the claimant by her representative although she did not herself attend. In view of a concession by the presenting officer that the highest rate care component should be allowed because the claimant's supervision needs did not vary from night to day, the hearing concentrated on the mobility issue. The presenting officer referred the tribunal specifically to the four factors which have to be taken into account under reg.12 Social Security (Disability Living Allowance) Regulations 1991 SI No. 2890, referred them to the medical officer's finding that her disability was 20% physical and 80% mental, and submitted that to get the higher rate of mobility component she had to be found to be suffering from severe physical disablement. The claimant's representative said that the claimant had now been told she was not suffering from osteoporosis, but he did rely on the physical weakness she suffered even though it had its origin in her mental condition. Pointing to the pain and fatigue noted by the doctor as causing her to stop frequently, and the time her statement of 9 February 1994 said it took her to recover after walking, he submitted that looking at the overall "performance quality" of her walking she was virtually unable to walk. 

8. The tribunal recorded findings of fact that the claimant had suffered for many years from chronic anorexia nervosa leading to physical debility and general weakness. They awarded her the highest rate of the care component from 26 July 1993 for life, saying that she had shown that at night she reasonably required another person to be awake for a prolonged period to watch over her in order to avoid substantial danger to herself. Dealing with the mobility component they said they were not satisfied that on the balance of probability she was virtually unable to walk in law, basing themselves on a finding that while her ability to walk out of doors was impaired due to weakness and debility she did not have osteoporosis which was the condition she had relied on in her initial claim; "and on balance of probability the tribunal find she can walk to an appreciable extent despite her weakness and debility before suffering severe discomfort in the form of pain and fatigue. Nor are the tribunal satisfied that the exertion required to walk would constitute a danger to her life or be likely to lead to a serious deterioration in her health".

9. Against that decision the claimant appeals with the leave of the tribunal chairman granted on 24 July 1994 on the grounds set out in her representative's letter of 17 May 1994 and developed by Mr Power at the hearing before me, which are broadly that the tribunal failed to set out an adequate statement of reasons for their decision against the claimant on the mobility component, and that having regard to the evidence (in particular that of the examining doctor on 10 August 1993) the tribunal's decision was perverse and unreasonable to the point where they had erred in law. 

10. After an initial submission that the tribunal's decision was the only one that could possibly have been reached on the evidence because the claimant was not physically disabled from walking, the adjudication officer supported the appeal on the first ground that the tribunal had failed to give an adequate statement of their reasons or make adequate findings on the four factors of distance, time, speed and manner of walking without severe discomfort which they were obliged to consider under regulation 12. Consequently, it was submitted by Ms Smith at the hearing that the tribunal's decision was erroneous in law for failure to comply with reg. 26E(5) Social Security (Adjudication) Regulations 1986 SI No. 2218, although she did not agree with the claimant's second submission that the decision on the facts was perverse. Conversely, she did not maintain the previous contention of the adjudication officer that it was the only reasonable decision for them to have made.

11. In my judgment, the obligation of a tribunal applying the statutory tests under section 73 of the Social Security Contributions and Benefits Act and reg. 12(1)(a)(ii) Disability Living Allowance Regulations in order to determine whether a claimant is "virtually unable to walk" is to have regard to each of the four factors mentioned in subparagraph (ii) so far as they actually are or may be material in the particular case. I do not for my part think that it automatically amounts to an error in law if a tribunal fails to make and record a finding on each one of them regardless of whether there is any actual evidence or indication of the claimant having special limitations in every one of the four respects of distance, speed, time and manner of making progress on foot. It is not an error of law to omit reasons or findings of fact on matters that are not put in issue, or on factors under reg. 12(1)(a)(ii) which do not arise separately in the particular case, either expressly or by implication: R(M) 1/83 paras 11, 15, 16 (a decision of a Tribunal of Commissioners, and binding on me.) 

12. The requirement under reg. 26E(5) of the Adjudication Regulations for the tribunal to record findings on questions of material fact and to set out the reasoning which led to their decision must be viewed in the context of its underlying purpose. This has been said on high authority to be that "a party appearing before a tribunal is entitled to know, either expressly stated by the tribunal or inferentially stated, what it is to which the tribunal is addressing its mind"; and that "fairness requires a tribunal to give sufficient reasons to enable the parties to know the issues to which it addressed its mind and that it acted lawfully". See R v Immigration Appeal Tribunal ex parte Khan [1983] QB 790, 794; R v Civil Service Board ex parte Cunningham [1992] ICR 816, 828; Evans, Kitchen and others v Secretary of State (unrep. CA 30 July 1993). It is no part of the requirements under reg. 26E(5)(b), or of their purpose, that a tribunal should have to go through the motions of setting out unnecessary findings and reasons on points which do not arise in any real sense in the case before them. Provided that the record shows reasonably clearly, and either expressly or by inference, that the tribunal have in fact correctly had regard to all relevant factors under reg. 12(1)(a)(ii), their failure to recite them all specifically is in my judgment no error in law. 

13. Turning to the test to be applied, the basic condition of inability or virtual inability to walk from physical disablement under s.73(1)(a) of the Contributions and Benefits Act has to be read in the light of the more detailed provisions of reg. 12. There can be no doubt that the regulations may have the effect of making the conditions either more stringent or more lenient than would otherwise be the case under the section itself, since by s.73(5) circumstances may be prescribed in which a person is to be taken to satisfy or not to satisfy a condition mentioned in subsection 1(a). That the circumstances prescribed in what is now reg. 12 Disability Living Allowance Regulations are in fact wider than those in which a person might be regarded as virtually unable to walk without the assistance of the regulations, even though the regulations are expressed as restrictive in form, is confirmed by R(M) 1/83 para 13. Thus although the statutory starting point is a total inability to walk, and the concept of "virtual inability to walk" extends this to include only those who, while technically capable of walking in some sense, are still "unable to walk to any appreciable extent or practically unable to walk" (see R(M) 1/78 para 11) or "technically walk but only to an insignificant extent" (R(M) 1/91 para 6), what is "appreciable" or "significant" has to be assessed in the light of the terms of reg. 12; and these clearly contemplate that a person may be able to walk for some distance, (at some speed, and in some manner, etc.) but yet be so limited in these respects as to satisfy the condition of "virtually unable". A judgment of fact and degree has therefore to be made, and the test under reg. 12(1)(a), which is to be applied by reference to the claimant's physical condition as a whole, is in my judgment intended to be a broad one. 

14. It is impossible to lay down a priori rules for such questions as the distance a person must be found to walk without severe discomfort before he ceases to count as "virtually unable" to walk, since so much depends on the circumstances and physical state of each particular claimant. However it has been said that what "virtually unable to walk" means is a question of law ( R(M) 1/78 para 11), and some general guidance can be gleaned from the reported decisions. In the absence of any special indications from the other three factors, if a claimant is unable to cover more than 25 or 30 yards without suffering severe discomfort, his ability to walk is not "appreciable" or "significant"; while if the distance is more than 80 or 100 yards, he is unlikely to count as "virtually unable to walk" as those words have generally been interpreted in s.73 and reg. 12. In the difficult ground in between, I for my part find helpful the approach of the Commissioner in case CM 79/89 at para 13, where he said that mobility allowance (as it was then) was never designed to - and does not - embrace those who can walk 60 or 70 yards without severe discomfort. In such a case, therefore, there would have to be some other factor such as extreme slowness or difficulty because of the manner of moving forward on foot before a claimant would count as "virtually unable".

15. It has to be emphasised that what is to be determined is the extent to which the claimant can make progress on foot without severe discomfort. This means in my judgment that the tribunal is concerned to ascertain the limitations on the claimant's ability to walk without suffering severe discomfort, and not how far or how long he can walk before severe discomfort begins to set in. An ability to walk 50 yards which can only be accomplished at the expense of the onset of pain amounting to severe discomfort for some time afterwards is not an ability to walk without severe discomfort, even if the pain does not begin in real earnest until the end of the 50 yards. As it was felicitously put by the late Commissioner in R(M) 1/81 paragraph 9, you are to "ignore any extended outdoor accomplishment which the claimant could or might attain only with severe discomfort". By the same token, what needs to be assessed is how far or how long the claimant can walk without the walking giving rise to severe discomfort even if, say, for an arthritic or asthmatic claimant the pain or discomfort to which a longer walk gives rise does not in fact set in until the end of the distance. The common enquiry as to how far a person can walk before the onset of severe discomfort ought in my view to be approached in the same light: the question that needs to be answered is how far the person can walk before severe discomfort is occasioned by going any further. And as held in R(M) 1/81, it must always be remembered that the purpose of the enquiry is to establish the practical limitations on the person's ability to walk; and that such limitations may arise even though no severe discomfort is in fact suffered: thus a person whose legs give way so that he or she has to stop and sit down after 25 yards does not lose benefit by being quite comfortable sitting down. 

16. Applying the principles I have sought to set out above to the present case, it seems to me that despite the great care with which the tribunal obviously went into the factual issues in the case, the way in which their conclusion and findings on the claimant's ability to walk are expressed does leave it open to possible doubt how or to what extent they were taking into account the various limitations of speed, length of time and abnormal manner of walking described in the medical officer's report at pages T56 to 57, and to what extent they were accepting these as attributable to physical rather than mental disability. (The relevance of the distinction is of course that only physical disablement can be taken into account for s.73(1)(a)). In addition, their finding that she can walk to an "appreciable extent ... before [sic] suffering severe discomfort in the form of pain and fatigue" leaves it open to doubt what distance they were in fact taking to be "appreciable" and to what extent their finding on this was affected (if at all) by any severe discomfort or debility brought on by walking but not suffered by the claimant until afterwards. 

17. Accordingly, in my judgment their decision does have to be set aside as erroneous in point of law, which I do with regret in view of the care obviously devoted by the chairman and the tribunal members to the evidence and submissions on the various different aspects of the case. For the sake of completeness, I should add that in my judgment they did not commit any error of law by failing to recite and deal with each one of the factors in regulation 12 individually, nor in view of the evidence can any fault be found with the way in which they dealt with the question of whether the exertion of walking would endanger the claimant's life or adversely affect her health so as to bring her within reg. 12(1)(a)(iii).

18. With the decision of the tribunal on 10 February 1994 set aside, the claimant remains entitled to the middle rate of care component and the lower rate of mobility component of disability living allowance by virtue of the review decision of 2 November 1993, and her appeal against that decision remains outstanding. As I indicated at the outset I had initially intended to try and bring finality to the case by giving the final decision myself if the appeal on a point of law was allowed, and Mr Power at the hearing indicated that he would be content with this course. However having reconsidered the whole of the evidence I have reached the conclusion that this is something I should do only if satisfied that there is no real room for doubt as to what the correct decision should be on the facts, and that this is not such a case. In particular, as there is clear evidence that the claimant obviously does make trips out from time to time, and visits shops and her representative's office on foot when she needs to, I find myself unclear to what extent the limitations on her walking noted in the medical report are really due to physical, rather than psychological, disabling factors. For example her very slow pace and peculiar gait could equally be due to her obsessive condition rather than any physical disability. 

19. In addition, there is the apparent inconsistency in her own evidence about whether her reluctance to go out is due to anxiety and depression (which may of course leave a person disinclined for any form of exertion, but is not physical disablement), or the pain she says she suffers in her legs as a consequence of being made to eat. (Compare pages T22-23, T99). In addition, I find it difficult on the present documentary evidence to be sure how far the claimant is able to walk without severe discomfort (as distinct from before such discomfort sets in) and I have a corresponding difficulty over whether her apparent need to lie down and recover for long periods after walking outdoors is really attributable to physical rather than mental factors. 

20. On the present information therefore I find myself, like the previous tribunal, not satisfied on the balance of probability that the claimant is virtually unable to walk in terms of the statutory tests. Rather than decide the issue against her on this basis, I consider that the right course is for her to have an opportunity to re-state her case to a fresh tribunal which will be able to make any further enquiries necessary into the facts, and can take into account any further or more detailed evidence or contentions on these that the adjudication officer or the claimant's representative wish to submit. 

21. For those reasons, I set aside the decision of the disability appeal tribunal of 10 February 1994 and in accordance with sections 34(4) and 23(7) of the Administration Act I refer the case to a differently constituted tribunal which I direct to rehear and redetermine the issues of whether the claimant satisfies the statutory conditions for either or both components of disability living allowance and if so at what rate or rates. I direct them to consider these questions having regard to the points mentioned above, and they are not of course bound by the findings of the previous tribunal as regards either component.

22. The appeal is allowed and the case remitted accordingly.

Signed

P L Howell
Commissioner 
7 June 1995 

