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[GWRANDAWIAD/ ORAL HEARING]
1. The decision of the Cardiff disability appeal tribunal given on 14 January 1999 on the question of whether this claimant's entitlement to the care component of disability living allowance for the period 26 September 1997 to 2 December 1998 should be taken away from her was erroneous in law and I set it aside. The decision of the tribunal on the material before them ought to have been that no proper ground for interfering with that entitlement had been established in terms of sections 30 to 33 Social Security Administration Act 1992; and that accordingly the adjudication officer's decisions dated 13 October 1997 and 15 December 1997 purporting to revise and take away the entitlement awarded to her by an original adjudication officer's decision dated 15 January 1997 had been wrongly made, and the original award remained in effect down to and including 2 December 1998. 

2. As I am satisfied that appears clearly from the material before me, I exercise the power now in section 14(8)(a) Social Security Act 1998 to substitute my own decision to that effect for that of the tribunal. This means the claimant's entitlement to the low rate of care component is reinstated for the whole period at issue in this appeal, 26 September 1997 to 2 December 1998, both dates inclusive. Because that is the only period at issue in the appeal before me I have no power to make any pronouncement on entitlement on or after 3 December 1998, part of which period has in any case been the subject of a later claim. 

3. I held an oral hearing of this appeal which had been directed at the request of the claimant. Roger Chater of the Abergavenny CAB appeared on her behalf and the Secretary of State was represented by Huw James, solicitor. 

4. The claimant is a lady now aged 48, formerly employed as a teacher, whose life has been very severely affected by a road traffic accident in 1994. Another vehicle ran into the back of her on the Oxford ring road and she has unhappily continued to suffer from the effects of whiplash injury with neck and head pain, chronic pain and fatigue. On 3 December 1996 she made a claim for disability living allowance making clear that this was for help with care needs only, in particular because of the difficulties she now had with the practicalities of cooking a main meal as a result of her injury: see the entries on the claim form at pages 16, 29 and 43, and the supplemental information she gave at page 61. 

5. On the basis on that information, and the report of an examining doctor dated 10 January 1997 confirming that her symptoms were genuine and she did need help specifically with the actions involved in cooking and preparation of food (see in particular pages 74 to 75, 81 and 90), she was awarded the lowest rate care component of disability living allowance from 3 December 1996 to 2 December 1998 by an adjudication officer's decision dated 15 January 1997 "because of an inability to prepare a cooked main meal": see pages 91-92. The decision also formally disallowed her the mobility component, which she had not in fact claimed at all: see page 92. 

6. In August 1997 the claimant sought on a welfare rights officer's advice to have her disability allowance reviewed by the addition of the mobility element: see pages 93 to 117. The details she submitted in support of her application related solely to the question of mobility, and the pain and difficulty she now claimed to experience walking. They did include some additional general details on her difficulties with such things as standing, lifting and carrying; but only insofar as these affected her mobility, for example those given on page 115. No reasonable person, in my view, could possibly have taken the details given as relating to her care needs, or as containing any indication that the needs already established for help with the practicalities of cooking a main meal had in any way decreased since these were accepted by the adjudication officer the previous January. 

7. Nevertheless, an adjudication officer on 13 October 1997 purported to review the claimant's current award of the care component on the ground that 

"a relevant change of circumstances has occurred since the decision was given. This was that recent information provided by [the claimant] indicates that her current level of care needs has decreased." 

Not a word was said about whether the conditions to warrant a review of the mobility question (which was all the claimant had asked for) were established. As even a quick examination of the evidence on mobility submitted in support of that application at pages 94 to 117 clearly shows, the assertion that this "indicates that her current level of care needs has decreased" was patently untrue. There was nothing to indicate any change in the detailed needs with the practicalities of preparing and cooking a main meal, which had been confirmed by the medical officer's examination and report and accepted by the adjudication officer in January 1997. Nevertheless, the decision of 13 October 1997 purported to take away her entitlement altogether by reason of this alleged change: see page 118. 

8. That decision was in turn confirmed by another adjudication officer's decision dated 15 December 1997, by way of a "second-tier review" under section 30(1) Social Security Administration Act 1992, which approached the matter as if it were a fresh claim instead of a purported review of an existing entitlement. It made no reference at all to the existing adjudication officer's award of 15 January 1997, or of the need to establish the existence of one or other of the conditions for reviewing it under section 30(2) before the decision of 13 October 1997 could possibly be correct. This second decision asserted that the adjudication officer had considered all the evidence, but failed to mention the examining doctor's report on which the current award had been made. It purported to confirm the decision of 13 October 1997, on the ground that "I cannot revise it so as to award benefit" and that the claimant did not meet any of the conditions for an "award" [sic] of either the care or mobility component. 

9. That was the decision under appeal to the disability appeal tribunal on 14 January 1999. The tribunal's grounds for confirming that decision, and rejecting the claimant's appeal against the removal of her care component award, appear clearly from the decision notice and summary reasons dated 14 January 1999 at page 247 and the chairman's note at pages 248-253 even though the chairman later refused to provide the claimant with a proper statement of reasons. On that basis I granted her leave to appeal. In particular it is quite apparent that the tribunal, like the adjudication officer, approached the case just as if it was a fresh claim and proceeded to redetermine the issue on the "cooking test" which had already been determined in her favour for the period to 2 December 1998, without any real regard to the existence of that previous determination. They did so without addressing at all the question of whether any ground had been demonstrated to warrant reviewing it under section 30(2) of the Administration Act, even though without such a ground neither the adjudication officer nor they had any jurisdiction to interfere with the award at all. 

10. It is in my judgment clear on the face of the record before me that the tribunal acted in error of law by purporting to confirm the adjudication officer's decision in the way they did, and on that ground I set their decision aside. As Mr Chater on the claimant's behalf also pointed out, the tribunal's stated reasons on page 247 also contained two further apparent misdirections. Their assertion that "the EMP's conclusions as to the claimant's ability to cook are not supported by any clinical findings" appears to ignore what plainly were the clinical findings contained in that report itself; and their conclusion that "the tribunal did not accept that the claimant cannot without serious consequences peel vegetables most of the time" (emphasis added) implies a different and more stringent test than that of reasonable ability and practicality, which has been held by the Commissioner to be the correct one in this context: see case CDLA 902/94 para 6. 

11. I accept Mr Chater's submission that even on the application of the cooking test to the evidence in this case, the record shows the tribunal misdirected themselves and the claimant is entitled to have the decision set aside on that ground as well. In those circumstances it is not necessary for me to reach a decision on the third main ground of appeal, which was that in conducting the hearing the chairman had refused to accept as admissible or material the two further medical reports submitted on behalf of the claimant at the hearing, on the ground that one of them had not been signed by the author. As the chairman himself said when his comments on this were sought, it is inherently improbable that he or any tribunal would have ignored considered medical evidence on such a technical and easily curable ground as the accidental omission of a signature; and the two reports themselves are in fact noted as additional documents at the start of the record of proceedings on page 248. On the other hand, it appears to me equally improbable that the claimant or the representative who appeared for her at the tribunal hearing would have made up such a suggestion if the chairman had not said at least something to give it substance; and although the existence of this medical evidence is indeed noted, the record contains no indication of any actual consideration having been given by the tribunal to the substance of what it contained. The summary grounds say simply "The claimant's evidence is rejected as inherently improbable save insofar as noted" which appears to me rather far from confirming that the force of the additional medical evidence she produced had really been taken into account. But since I am allowing the appeal on the other grounds there is no useful purpose in now trying to delve further into what really happened about this evidence at the hearing.

12. Accordingly for the reasons I have given I allow this appeal, set aside the decision of the tribunal and substitute the decision set out above, as I am satisfied from the material before me that no sufficient ground for any interference with the original award of low rate care component on 15 January 1997 was ever in fact established, and on that material no review of that award should ever have been embarked on at all. It has not been necessary for me to consider any question about mobility since Mr Chater made clear at the outset of the hearing before me that the attempt to have the claimant's award revised to include that component was no longer being pursued.
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