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1. My decision is that the decision of the disability appeal tribunal ("DAT") given on 4 March 1994 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the matters mentioned below. 

2. This is an appeal by the adjudication officer, brought with the leave of the tribunal chairman, against the decision of the DAT of 4 March 1994. The claimant's representative asked for an oral hearing, a request which was acceded to. At that hearing the claimant was neither present nor represented, but the adjudication officer appeared by Mr D Connolly of the Solicitor's Office of the Department of Health and Social Security. 

3. The question for determination by the tribunal was whether the claimant was entitled to the mobility component of disability living allowance at the higher rate pursuant to section 73(1)(c) of the Social Security Contributions and Benefits Act 1992. In order to qualify for this, she had to show that she fell within section 73(3), ie she had to show that: 

"(a) [she] is severely mentally impaired; and

(b) [she] displays severe behavioural problems; and

(c) [she] satisfies both the conditions mentioned in section 72(1)(b) and (c) above".

It was not in dispute that the claimant satisfied (b) and (c) of section 73(3). Accordingly, the only issue was whether she was "severely mentally impaired". What constitutes this condition for the purposes of the aforesaid section is defined in regulation 12(5) of the Social Security (Disability Living Allowance) Regulations 1991 [S.I. 1991 No.2890], which reads as follows:-

"12. - (5) A person falls within subsection 3(a) of [section 73 of the Social Security Contributions and Benefits Act 1992] (severely mentally impaired) if he suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning".

4. There could be no question of the claimant's bringing herself within regulation 12(5) unless she could show that she was suffering "from a state of arrested development or incomplete physical development of the brain". The tribunal were persuaded that the claimant satisfied this condition, but failed to make any findings in support of this conclusion. Accordingly, on that count alone I must set aside the tribunal's decision as being erroneous in point of law, and direct that the appeal be reheard by a differently constituted tribunal. 

5. The new tribunal will follow the guidance provided in CDLA/156/1994. In that case the claimant was suffering from Alzheimer's disease, and the medical evidence satisfied me that the claimant's condition had taken effect after the brain had reached its maturity. Accordingly, there could be no question of the claimant's suffering from a state of arrested development or incomplete physical development of the brain. The sufferer in that case was well advanced in years, as indeed are normally all sufferers from Alzheimer's disease. I held that the brain did not continue to develop throughout life, but, that at an identifiable time in a person's life it reached a state of maturity, after which there was no further development, and the experts accepted that the age when this occurred was certainly never later than 30. 

6. In the present instance, the condition from which the claimant suffers, namely schizophrenia, started in 1981, when she was aged 23/24. This is less than 30. Of course, in CDLA/156/94 it was unnecessary to investigate exactly at what age the brain did reach maturity - presumably within limits it would vary from case to case - as the claimant was over 30, and normally all sufferers from Alzheimer's disease are likewise over that age. Here, however, the position is important. 

7. Accordingly, the new tribunal will have to consider whether the claimant's brain, as at the time when her condition first arose, had reached full development. The onus will be on the claimant to show that she falls within regulation 12(5), and as a result she will have to show that by 1981 her brain had not reached full development. 

8. Moreover, if she succeeds, she will also have to show that the "arrested development or incomplete physical development of the brain" resulted, in her case, in severe impairment of both intelligence and social functioning. 

9. Accordingly I allow this appeal.
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